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Title  3 —  Proclamation  5918  of  December  5,  1988 

The  President  National  Drunk  and  Drugged  Driving  Awareness  Week,  1988 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  holiday  season  is  a  most  fitting  time  to  reemphasize  that  driving  while 
under  the  influence  of  alcohol  or  drugs  is  dangerous  and  irresponsible  behav¬ 
ior  that  no  one  should  engage  in,  tolerate,  or  permit. 

Again  this  year,  citizens  across  our  Nation  are  volunteering  their  time  and 
talents  to  take  part  in  a  week  of  observance  to  focus  public  attention  on 
eliminating  drunk  and  drugged  driving.  Public  officials  at  all  levels  have 
issued  proclamations,  sponsored  legislation,  and  appointed  task  forces;  law 
enforcement  agencies  have  increased  enforcement  efforts;  public  and  private 
organizations  have  held  safety  campaigns;  and  citizens  have  sponsored  pro¬ 
grams  to  provide  rides  home  from  holiday  parties.  Actions  like  these  bring  us 
closer  to  the  day  when  drunk  and  drugged  drivers  will  no  longer  threaten  our 
lives  and  our  families. 

We  can  take  heart  from  the  results  of  the  comprehensive  year-round  activities 
to  stop  drunk  driving.  In  1987,  the  proportion  of  motor  vehicle  fatalities  in 
which  at  least  one  driver  or  pedestrian  was  legally  intoxicated  was  40  percent. 
That  figure  is  down  from  46.3  percent  in  1982.  Another  significant  achievement 
was  among  intoxicated  teenage  drivers,  whose  involvement  in  fatal  crashes 
declined  to  18.7  percent  in  1987,  down  from  21  percent  in  1986  and  28.4  percent 
in  1982. 

These  notable  gains  give  us  hope  and  even  more  reason  to  redouble  our  efforts 
to  stop  drunk  and  drugged  driving.  This  is  no  time  for  complacency. 

We  must  also  realize  that  combining  drugs  and  alcohol  adds  to  the  risk. 
Studies  of  drivers  involved  in  accidents  reveal  that  many  use  drugs — and  that 
certain  drugs,  either  alone  or  in  combination  with  alcohol,  contribute  to 
crashes.  We  must  all  be  aware  of  the  safety  risks  of  driving  after  taking  drugs, 
including  prescription  and  over-the-counter  drugs  that  carry  a  warning  label 
against  driving. 

We  can  all  help  improve  safety  on  our  roads  and  highways  by  refusing  to 
tolerate  drunk  and  drugged  driving;  by  always  wearing  safety  belts,  even  for 
short  drives;  and  by  insisting  upon  prompt  and  effective  action  against 
alcohol-  and  drug-impaired  drivers. 

To  encourage  citizen  involvement  in  prevention  efforts  and  to  increase  aware¬ 
ness  of  the  threat  to  our  lives  and  safety,  the  Congress,  by  Senate  Joint 
Resolution  332,  has  designated  the  week  of  December  11  through  December  17, 
1988,  as  “National  Drunk  and  Drugged  Driving  Awareness  Week”  and  author¬ 
ized  and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  11  through  December  17,  1988,  as 
National  Drunk  and  Drugged  Driving  Awareness  Week.  I  ask  all  Americans  to 
show  concern  and  not  to  drink  or  take  drugs  and  drive  or  to  permit  others  to 
do  so.  I  also  call  upon  public  officials  at  all  levels  and  interested  citizens  and 
groups  to  observe  this  week  with  appropriate  ceremonies  and  activities  in 
reaffirmation  of  our  refusal  to  tolerate  drunk  and  drugged  driving. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


(FR  Doc.  88-28303 
Filed  12-6-88;  10:35  am] 
Billing  code  3195-01-M 
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Presidential  Documents 

Proclamation  5919  of  December  5,  1988 

Wright  Brothers  Day,  1988 


I 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Eighty-five  years  ago,  above  the  sound  of  North  Carolina’s  pounding  surf, 
above  the  chattering  of  the  sea  gulls  and  terns,  came  the  sound  of  progress;  for 
over  the  sandy  dunes  of  Kitty  Hawk  flew  the  first  self-propelled,  winged  aero- 
vehicle.  Hardly  an  imposing  sight,  it  barely  rose  above  the  shore;  and,  in  size, 
it  bore  little  resemblance  to  the  jumbo  jets  that  would  follow.  In  power, 
velocity,  and  payload,  it  was  also  but  a  hint  of  what  was  to  come.  But  that 
aircraft,  aloft  for  only  a  few  moments,  held  promise  far  beyond  its  modest 
dimensions  and  capabilities.  Eventually  that  promise  became  reality,  yielding 
change  that  helped  shrink  the  globe  and  bring  the  peoples  of  the  world  closer 
together.  Rarely  has  mankind  beheld  an  event  foreshadowing  such  remarkable 
improvement  for  the  benefit  of  us  all.  Today,  we  commemorate  an  idea  that 
grew  in  the  hearts  and  minds  of  the  Wright  Brothers,  Orville  and  Wilbur,  until 
it  culminated  in  the  famous  flight  that  blazed  a  path  into  the  future  for 
America  and  the  world. 

The  Congress,  by  a  joint  resolution  approved  December  17, 1963  (77  Stat.  402; 
36  U.S.C.  169),  has  designated  the  seventeenth  day  of  December  of  each  year 
as  “Wright  Brothers  Day”  and  requested  the  President  to  issue  annually  a 
proclamation  inviting  the  people  of  the  United  States  to  observe  that  day  with 
appropriate  ceremonies  and  activities. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  17, 1988,  as  Wright  Brothers  Day,  and 
I  call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropri¬ 
ate  ceremonies  and  activities,  both  to  recall  the  achievements  of  the  Wright 
Brothers  and  to  stimulate  aviation  in  this  country  and  throughout  the  world. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


cn A-ttiuK, 


Q 
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Presidential  Documents 


Proclamation  5920  of  December  5,  1988 

Year  of  the  Young  Reader,  1989 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Reading  is  one  of  the  most  important  activities  any  child  can  engage  in,  and 
potentially  one  of  the  most  enjoyable  too.  For  all  of  us,  and  especially  for 
youngsters,  reading  is  a  key  to  past,  present,  and  future — a  path  into  virtually 
limitless  treasures  of  knowledge  and  inspiration.  Reading  encourages  wonder 
about  the  world,  broadens  awareness  of  others,  and  offers  clues  about  the 
meaning  of  life.  It  helps  transmit  our  cultural  legacy  and  fosters  inner  re¬ 
sources  of  spirit,  intellect,  and  imagination.  Children  and  young  adults  need 
and  deserve  the  gift,  joy,  and  promise  of  reading,  and  a  year  of  special 
national  observance  in  recognition  of  this  truth  is  most  appropriate. 

Nurturing  a  love  of  reading  in  children  is  crucial  for  their  personal  growth  and 
well-being  and  for  the  continued  health  and  vigor  of  our  communities  and 
country.  Now  as  always,  America  needs  a  literate  and  knowledgeable  citizen¬ 
ry  fully  conversant  with  and  determined  to  defend  our  heritage  of  liberty  and 
learning. 

We  can  all  help  young  readers  discover  the  blessings  and  the  enjoyment  that 
reading  offers.  Parents  can  read  aloud  to  their  children.  Families  and  schools 
can  make  reading  materials  a  familiar  part  of  youngsters’  surroundings  and 
can  suggest  regular  visits  to  libraries.  Educators  and  concerned  citizens  can 
redouble  their  efforts  to  ensure  that  students  remain  in  school  and  that 
literacy  programs  for  people  of  all  ages  are  available  in  their  areas.  Each  of  us 
can  give  young  people  the  good  example  of  reading  ourselves.  We  can  explain 
the  freedom  we  Americans  enjoy  to  read  and  write  and  study  as  we  like.  If  we 
do  all  of  these  things,  we  will  go  a  long  way  toward  awakening  among  every 
young  reader  the  understanding  that  reading  is  a  thrilling,  lifetime  journey  into 
new  worlds  of  adventure,  history,  heritage,  and  far  frontiers.  That  will  be  an 
inestimable  service  to  our  Nation. 

The  Congress,  by  Public  Law  100-662,  has  designated  1989  as  “Year  of  the 
Young  Reader”  and  authorized  and  requested  the  President  to  issue  a  procla¬ 
mation  in  observance  of  this  year. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  1989  as  Year  of  the  Young  Reader.  I  call  upon 
parents  and  educators,  librarians  and  publishers,  interested  private  organiza¬ 
tions  and  businesses,  government  officials,  and  all  Americans  to  observe  this 
year  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  5th  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


a 


cnAJ*iU^ 


Q 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV-89-011] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Grapefruit 
Minimum  Size  Relaxation 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  temporarily  relaxes 
the  minimum  size  requirement  for 
shipments  of  domestic  and  imported 
pink  seedless  grapefruit  from  size  48 
(39/is  inches  in  diameter)  to  size  56  (35/i6 
inches  in  diameter).  The  size 
composition,  maturity  level,  and  current 
and  prospective  supply  and  demand 
conditions  for  the  1988-89  season 
Florida  grapefruit  crop  warrants  this 
action. 

dates:  Effective  for  the  period 
December  5, 1988,  through  August  20, 
1989.  Comments  which  are  received  by 
January  6, 1989,  will  be  considered  prior 
to  issuance  of  the  final  rule. 
address:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  rule  to:  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2085-S,  Washington, 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 


Box  96456,  Room  2525-S,  Washington, 

DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  the 
Marketing  Agreement  and  Marketing 
Order  No.  905,  as  amended  (7  CFR  Part 
905),  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  “non-major” 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  shippers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  subject  to 
regulation  under  the  Florida  citrus 
marketing  order.  In  addition,  there  are 
approximately  13,000  orange,  grapefruit, 
tangerine,  and  tangelo  producers  in 
Florida,  and  approximately  26  importers 
who  import  grapefruit  into  the  United 
States.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
A  minority  of  these  shippers  and  a 
majority  of  the  producers  and  importers 
may  be  classified  as  small  entities. 

Grade  and  size  requirements  for 
Florida  citrus  fruit  covered  under  this 
marketing  order  are  specified  in 
§  905.306  Florida  Orange,  Grapefruit, 
Tangerine,  and  Tangelo  Regulation  6  (7 


CFR  905.306).  This  regulation  was  issued 
on  a  continuing  basis  subject  to 
modification,  suspension,  or  termination 
by  the  Secretary.  Paragraph  (a)  of 
§  905.306  provides  that  no  handler  shall 
ship  between  the  production  area  and 
any  point  outside  thereof,  in  the 
continental  United  States,  Canada,  or 
Mexico,  specified  varieties  of  oranges, 
grapefruit,  tangerines  and  tangelos 
unless  such  varieties  meet  the  minimum 
grade  and  size  requirements  prescribed 
in  Table  I. 

This  rule  amends  paragraph  (a)  of 
§  905.306  to  temporarily  relax  the 
minimum  size  requirements  for  domestic 
shipments  of  pink  seedless  grapefruit 
from  size  48  (39/i«  inches  in  diameter)  to 
size  56  (35/ie  inches  in  diameter), 
effective  December  5, 1988.  The 
relaxation  is  to  remain  in  effect  through 
August  20, 1989,  by  which  time  shipment 
of  the  1988-89  season  Florida  grapefruit 
crop  will  be  finished. 

The  Citrus  Administrative  Committee 
(committee),  which  administers  the 
program  locally,  recommended 
relaxation  of  the  size  requirements  for 
Florida  grapefruit  at  its  November  8, 

1988,  meeting.  The  committee 
recommended  the  relaxed  size 
requirements  for  Florida  grapefruit 
based  on  an  analysis  of  the  current  and 
prospective  marketing  conditions  for  the 
1988-89  season  crop,  as  well  as  a 
projection  of  the  size  composition  and 
maturity  level  of  the  crop  which  will 
remain  for  shipment  on  and  after 
December  5, 1988.  The  committee’s 
recommendation  to  relax  the  minimum 
size  requirements  for  grapefruit  follows 
the  practice  of  prior  years  of  lowering 
such  requirements  when  the  fruit 
reaches  an  acceptable  level  of  quality, 
maturity,  and  flavor.  By  the  date  this 
action  takes  effect,  the  size  released 
(56’s)  should  have  reached  a  level  of 
quality,  maturity,  and  flavor  satisfactory 
to  consumers  necessary  to  maximize 
shipments.  Growing  conditions  have  not 
been  especially  good  this  season  due  to 
a  lack  of  moisture,  which  has  inhibited 
size  development  of  the  fruit. 
Furthermore,  the  committee  expects  the 
grapefruit  market  to  be  the  strongest  and 
the  weekly  flow  to  market  the  heaviest 
of  the  season  when  this  action  becomes 
effective  due  to  the  strong  holiday 
demand,  thereby  minimizing  the  price 
depressing  effect  of  releasing  the 
smaller  sized  fruit  on  the  market  at  that 
time.  Shipment  of  the  1988-89  season 
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Florida  grapefruit  crop  currently  is  in 
progress. 

The  relaxation  of  the  minimum  size 
requirements  for  pink  seedless 
grapefruit  is  only  for  the  remainder  of 
the  1988-89  shipping  season.  The  tighter 
minimum  size  requirements  as  specified 
§  905.306  will  resume  for  pink  seedless 
grapefruit  effective  August  21, 1989.  The 
resumption  of  tighter  size  requirements 
for  1989-90  season  shipments  is  based 
upon  the  maturity,  size,  quality,  and 
flavor  characteristics  of  pink  seedless 
grapefruit  early  in  the  shipping  season. 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Committee  meetings  are  open 
to  the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Some  Florida  grapefruit  shipments  are 
exempt  from  the  minimum  grade  and 
size  requirements  effective  under  the 
marketing  order.  Handlers  may  ship  up 
to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  under  a 
minimum  quantity  exemption  provision. 
Also,  handlers  may  ship  up  to  two 
standard  packed  cartons  of  fruit  per  day 
in  gift  packages  which  are  individually 
addressed  and  not  for  resale,  under  the 
current  exemption  provisions.  Fruit 
shipped  for  animal  feed  is  also  exempt 
under  specific  conditions.  In  addition, 
fruit  shipped  to  commercial  processors 
for  conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 
Section  8e  of  the  Act  [7  U.S.C.  608e-l] 
provides  that  whenever  specified 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  into 
the  United  States  are  prohibited  unless 
they  meet  the  same  or  comparable 
grade,  size,  quality,  or  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 
Since  this  action  relaxes  the  minimum 
size  requirements  for  dometically 
produced  pink  seedless  grapefruit  the 
relaxed  requirements  would  also  be 
applicable  to  imported  pink  seedless 
grapefruit. 

Grapefruit  import  requirements  are 
specified  in  §  944.106  (7  CFR  Part  944), 
which  requires  that  grapefruit  imported 
into  the  United  States  must  meet  the 


same  minimum  grade  and  size 
requirements  as  those  specified  for  the 
various  varieties  of  Florida  grapefruit  in 
Table  I  of  paragraph  (a)  in  §  905.306. 
Section  944.106  is  effective  under 
Section  8e  of  the  Act.  An  exemption 
provision  in  the  grapefruit  import 
regulation  permits  persons  to  import  up 
to  10  standard  packed  4/5-bushel 
cartons  exempt  from  the  import 
requirements. 

The  relaxation  of  the  minimum  size 
requirements  applicable  to  domestic  and 
import  shipments  of  pink  seedless 
grapefruit  is  intended  to  maximize 
domestic  shipments  to  meet  buyer 
needs.  Therefore,  the  Department’s  view 
is  that  the  impact  of  this  action  upon 
producers,  handlers,  and  importers 
would  be  beneficial  because  it  will 
enable  shippers  to  provide  grapefruit 
consistent  with  buyer  requirements.  The 
application  of  minimum  grade  and  size 
requirements  to  Florida  grapefruit  and 
imported  grapefruit  over  the  past  several 
years,  has  resulted  in  fruit  of  acceptable 
size,  maturity,  and  flavor  being  shipped 
to  fresh  markets. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publi  cation  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  the  minimum  size 
requirements  currently  in  effect  for 
Florida  and  imported  grapefruit;  (2) 
Florida  grapefruit  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting  and 
they  will  need  no  additional  time  to 
comply  with  the  relaxed  requirements; 
(3)  shipment  of  the  1988-89  season 
Florida  grapefruit  crop  has  begun;  (4)  the 
relaxation  of  the  size  requirements  for 
imported  grapefruit  is  mandatory  under 
Section  8e  of  the  Act;  and  (5)  the  rule 
provides  a  30-day  comment  period,  and 
any  comments  received  will  be 
considered  prior  to  issuance  of  a  final 
rule. 


List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements  and  orders, 
Florida,  grapefruit,  oranges,  tangelos, 
tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 

PART  905-ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  The  provisions  of  §  905.306  are 
amended  by  revising  the  following 
entries  in  Table  I  of  paragraph  (a) 
applicable  to  domestic  shipments,  to 
read  as  follows: 

§  905.306  Orange,  Grapefruit,  Tangerine, 
and  Tangelo  Regulation  6,  Amendment  48. 

(a)  *  *  * 


Table  I 


Variety 

(D 

Regulation 
period  (2) 

Minimum 
grade  (3) 

Minimum 
(Diameter 
inches)  (4) 

* 

«  # 

* 

GRAPE- 

• 

* 

* 

FRUIT: 

Seed- 

12/05/88- 

Improved 

3-5/16 

less, 

8/20/89. 

No.  2 

pink. 

On  and 

(Exter¬ 
nal)  U.S. 
No.  1 
(Internal). 
Improved 

3-9/16 

after  8/ 
21/89. 

No.  2 
(Exter¬ 
nal)  U.S. 
No.  1 
(Internal). 

***** 

Dated:  December  1, 1988. 

Charles  R.  Brauer, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doe.  88-28103  Filed  12-6-88;  8:45  am] 
BILLING  CODE  34 10-02 -U 


7  CFR  Part  989 
[FV-88-105FR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Changes  to  the 
Supplementary  Rules  and  Regulations; 
Deletion  of  the  Weight  Adjustment 
(Moisture)  System  and  Revision  of  the 
Schedule  of  Payments  for  California 
Raisins 

AGENCV:  Agricultural  Marketing  Service, 
USDA. 
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action:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  is  adopting  as  a  final  rule,  the 
provisions  of  an  interim  final  rule  which 
changed  the  supplementary  rules  and 
regulations  and  the  schedule  of 
payments  of  the  California  raisin 
marketing  order  (order).  The  action 
deletes  the  weight  adjustment  (moisture) 
system  for  Natural  (sun-dried)  Seedless, 
Monukka,  and  Other  Seedless  raisins, 
makes  conforming  changes  to  reflect 
such  deletion  and  makes  a  conforming 
change  under  the  schedule  of  payments. 
These  changes  were  recommended  by 
the  Raisin  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order.  These  changes  are  designed  to 
improve  the  operation  of  the  marketing 
order.  In  addition,  this  final  rule  corrects 
inadvertent  errors  in  the  iterim  final 
rule. 

effective  DATE:  December  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella,  Marketing 
Specialist,  marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2525,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  989  (7  CFR  Part  989).  as 
amended,  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  (7  U.S.C.  601 
through  674),  hereinafter  referred  to  as 
the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  “non-major” 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  acions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  subject  to  regulation  under  the 
raisin  marketing  order,  and 


approximately  5,000  raisin  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  raisins  may  be  classified  as 
small  entities. 

This  final  rule  changes  the 
supplementary  rules  and  regulations  and 
the  schedule  of  payments  of  the  raisin 
marketing  order.  These  changes  were 
recommended  by  the  Committee.  They 
delete  the  weight  adjustment  (moisture) 
system  for  Natural  (sun-dried)  Seedless, 
monukka,  and  Other  Seedless  raisins, 
make  conforming  changes  to  other  order 
provisions  to  reflect  the  deletion  of  this 
system,  and  make  an  additional 
conforming  change  in  Subpart — 
Schedule  of  Payments.  The  rule  also 
corrects  inadvertent  errors  in  the  interim 
final  rule  published  August  22, 1988,  (53 
FR  31830). 

The  first  change  deletes  the  weight 
adjustment  (moisture)  system  for  natural 
(sun-dried)  Seedless,  Monukka,  and 
Other  Seedless  raisins.  This  system  was 
established  on  September  4, 1985,  (50  FR 
35769).  The  weight  adjustment 
(moisture)  system  encouraged  Natural 
(sun-dried)  Seedless,  Monukka,  and 
Other  Seedless  raisin  producers  to 
deliver  lower  moisture  raisins  (i.e.,  in 
the  10.0  to  14.0  percent  moisture  range) 
to  handlers  for  processing.  The  industry 
has  found  that  higher  maturity  raisins  of 
these  varietal  types  with  a  moisture 
level  in  excess  of  14.0  percent  tend  to 
sugar  if  held  in  storage  for  extended 
periods.  Sugaring  is  an  undesirable 
condition  in  raisins  because  the  raisins 
feel  gritty,  rather  than  soft  and  pliable, 
when  eaten. 

Under  this  system,  producers 
delivering  raisins  in  the  lower 
percentage  range  (i.e.,  13.9  percent  and 
lower)  received  a  weight  credit  to  their 
lots  of  raisins.  In  turn,  producers  that 
delivered  raisins  in  the  higher 
percentage  range  (i.e.,  14.1  to  16.0 
percent)  received  a  weight  reduction  on 
such  lots.  There  was  no  dockage  or 
adjustment  on  raisins  containing  14.0 
percent  moisture.  Raisins  above  the  16.0 
percent  moisture  level  were  considered 
off-grade  and  were  returned  to  the 
producer  or  reconditioned  by  the 
handler  to  bring  the  lot  up  to  acceptable 
quality  standards. 

Producers  received  payments  on  their 
deliveries  of  raisins  based  on  the 
creditable  fruit  weight  of  each  lot. 
Therefore,  producers  that  received  a 
weight  credit  for  delivering  drier  raisins 


received  a  larger  payment  per  lot  than 
those  producers  who  delivered  raisins  in 
a  higher  percent  moisture  range. 

As  mentioned  above,  the  industry  has 
found  that  higher  maturity  raisins  with 
more  than  14.0  percent  moisture  tend  to 
sugar  if  held  in  storage  for  a  lengthy 
period  and  the  weight  adjustment 
(moisture)  system  was  installed  to 
correct  this  program.  However,  since  the 
advent  of  the  program  in  1985,  the 
average  moisture  level  of  such  lots  of 
Natural  (sun-dried)  Seedless,  Monukka, 
and  Other  Seedless  raisins  delivered  to 
handlers  has  dropped  1.2  percent  from 
11.71  to  10.52  percent.  In  addition,  an 
average  of  only  5.01  percent  of  the  lots 
of  such  raisins  delivered  since  the  onset 
of  this  program  have  been  in  the  14.0  to 
16.0  percent  moisture  range.  Producers 
are  now  delivering  drier  raisins. 

The  Committee  has  therefore 
recommended  that  the  weight 
adjustment  (moisture)  system  be 
discontinued  and  deleted  from  the  rules 
and  regulations.  Since  drier  raisins  are 
now  being  delivered,  the  weight 
adjustment  (moisture)  portion  of  the 
regulations  is  not  considered  as 
necessary  as  it  was  in  1985.  The  current 
program  has  also  been  found  to  be 
cumbersome  and  difficult  to  administer. 
This  action  also  makes  necessary 
conforming  changes  to  other  provisions 
in  the  regulations  to  reflect  the  deletion 
of  the  weight  adjustment  (moisture) 
system  (§§  989.210,  989.212  and  989.213). 

The  second  change  revises 
§  989.401(a)(1)  to  reflect  the  use  of 
"creditable  weight”  as  the  basis  of 
payment  for  receiving,  storing, 
fumigating  and  handling  costs  paid  to 
handlers  rather  than  the  “natural 
condition  weight”  at  the  time  of 
acquisition  as  previously  stated  in  the 
regulations.  This  is  a  conforming  change 
which  should  have  been  implemented 
when  the  weight  dockage  and 
adjustment  (moisture)  systems  were 
originally  established  on  September  4, 
1985,  (50  FR  35769). 

The  interim  final  rule  establishing 
these  changes  was  issued  on  August  17, 
1988,  and  was  published  in  the  Federal 
Register  on  August  22, 1988,  (53  FR 
31830).  Comments  were  solicited  from 
interested  persons  through  September 
21, 1988.  No  comments  were  received. 
Thus,  the  changes  made  by  that  interim 
final  rule  are  adopted  by  this  final 
action,  with  the  exception  of  correcting 
errors  in  §  §  989.212  and  989.213  which 
were  inadvertently  made  in  that  interim 
final  rule  and  which  are  corrected  in  this 
final  rule. 

Of  the  errors  mentioned  above,  one 
appears  in  the  second  sentence  of 
paragraph  (a)  of  §  989.212,  which  is 
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found  in  the  first  column  of  page  31832 
of  the  August  22, 1988,  issue  of  the 
Federal  Register.  In  that  sentence,  the 
phrase  “more  than  12  percent”  was 
inadvertently  used.  This  action  corrects 
that  phrase  to  read  "from  12.1  percent 
through  17.0  percent.” 

The  second  error  that  is  corrected  by 
this  final  rule  also  appears  in  paragraph 

(a)  of  §  989.213,  which  is  found  in  the 
first  column  on  page  31832  of  the  August 
22, 1988,  issue  of  the  Federal  Register.  In 
the  second  sentence  of  paragraph  (a), 
references  to  paragraph  (c)  and  (d)  were 
inadvertently  omitted.  This  action 
corrects  that  reference  to  read 
"paragraphs  (b),  (c),  and  (d).” 

Other  errors  contained  in  the  August 
22  interim  final  rule  were  corrected  by  a 
final  rule  published  in  the  Federal 
Register  on  September  8, 1988,  (53  FR 
34714).  The  August  22  interim  final  rule 
inadvertently  used  the  phrase  “40.0 
through  49.9  percent”  in  the  first 
sentence  of  paragraph  (a)  in  §  989.213 
(53  FR  31832).  The  September  8  rule 
corrected  that  phrase  to  read  “35.0 
through  49.9  percent”  (53  FR  34715).  The 
August  22  interim  final  rule  also 
corrected  section  989.212  by  reinserting 
the  term  "dipped  seedless”  in  the  first 
sentence  (53  FR  31832). 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  that  this  action, 
as  hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because  the  crop 
year  for  raisins  began  August  1, 1988, 
and  this  rule  should  continue  in  effect 
for  this  crop  year  and  for  subsequent 
years. 

List  of  Subjects  in  7  CFR  Part  989 

California,  Grapes,  Marketing 
agreements  and  orders,  and  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  action 
pertaining  to  7  CFR  Part  989  is  taken: 

Note. — These  sections  will  appear  in  the 
Code  of  Federal  Regulations. 


PART  989 — RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Subpart— Supplementary  Regulations 

2.  Section  989.210  is  revised  to  read  as 
follows: 

§  989.210  Handling  of  varietal  types  of 
raisins  acquired  pursuant  to  a  weight 
dockage  system. 

(a)  General.  A  handler  may  acquire  as 
standard  raisins  lots  of  Natural  (sun- 
dried)  Seedless,  Golden  Seedless, 

Dipped  Seedless,  Oleate  and  Related 
Seedless,  Monukka,  Other  Seedless, 
Sultana,  Zante  Currant  and  Muscat 
(including  other  raisins  with  seeds) 
raisins  under  the  weight  dockage 
provisions  described  in  §  §  989.212  and 
989.213.  The  creditable  weight  of  each 
lot  of  raisins  acquired  in  this  manner 
shall  be  that  obtained  by  multiplying  the 
net  weight  of  the  raisins  in  the  lot  by  the 
applicable  factor(s)  from  the  appropriate 
dockage  table(s)  included  in  those 
sections. 

(b)  Free  and  reserve  tonnage 
percentages.  Whenever  free  and  reserve 
percentages  are  designated  for  raisins  of 
the  varietal  types  specified  in  paragraph 
(a)  of  this  section  for  a  crop  year,  such 
percentages  shall  be  applicable  to  the 
creditable  weight  of  any  lot  of  such 
raisins  acquired  by  a  handler  pursuant 
to  a  weight  dockage  system. 

(c)  Reserve  tonnage.  A  handler  may 
hold  as  reserve  tonnage  raisins,  any  lot, 
or  portion  thereof,  of  raisins  of  the 
varietal  types  specified  in  paragraph  (a) 
of  this  section  acquired  pursuant  to  a 
weight  dockage  system:  Provided,  That 
only  the  creditable  weight  of  such  lot,  or 
portion  thereof,  may  be  applied  by  the 
Committee  against  the  handler’s  reserve 
tonnage  obligation. 

(d)  Assessments.  Assessments  on  any 
lot  of  raisins  of  the  varietal  types 
specified  in  paragraph  (a)  of  this  section 
acquired  by  a  handler  pursuant  to  a 
weight  dockage  system  shall  be 
applicable  to  the  free  tonnage  portion  of 
the  creditable  weight  of  such  lot. 

(e)  Payments  for  services  on  reserve 
tonnage.  Payment  to  a  handler  for 
services  performed  by  such  handler  with 
respect  to  reserve  tonnage  raisins  of  the 
varietal  types  specified  in  paragraph  (a) 
of  this  section  acquired  by  a  handler 
pursuant  to  a  weight  dockage  system 
shall  be  made  on  the  basis  of  the 
creditable  weight  of  such  lot  and  at  the 
applicable  rate  specified  for  such 


services  in  §  989.401  of  Subpart — 
Schedule  of  Payments. 

(f)  Identification.  Any  lot  of  raisins  of 
the  varietal  types  specified  in  paragraph 
(a)  of  this  section  acquired  pursuant  to  a 
weight  dockage  system  shall  be  so 
identified  by  the  inspection  service 
affixing  to  one  container  on  each  pallet, 
or  to  each  bin,  in  such  lot,  a 
prenumbered  RAC  control  card  (to  be 
furnished  by  the  Committee)  which  shall 
remain  affixed  to  the  container  or  bin 
until  the  raisins  are  processed  or 
disposed  of  as  natural  condition  raisins. 
The  control  card  shall  only  be  removed 
by,  or  under  the  supervision  of  an 
inspector  of,  the  inspection  service,  or 
authorized  Committee  personnel. 

(g)  Application  of  dockage  factors.  A 
lot  of  raisins  acquired  which  may  be 
subject  to  both  a  substandard  and 
maturity  dockage  factor  shall  have  only 
the  highest  of  the  two  dockage  factors 
applied  to  determine  the  creditable 
weight. 

§989.211  l  Removed] 

3.  Section  989.211  is  removed. 

4.  Section  989.212(a)  is  revised  to  read 
as  follows: 

§  989.212  Substandard  dockage. 

(a)  General.  Subject  to  prior 
agreement  between  handler  and 
tenderer,  Natural  (sun-dried)  Seedless, 
Golden  Seedless,  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Monukka, 
and  Other  Seedless  raisins  containing 
from  5.1  through  10.0  percent,  by  weight, 
of  substandard  raisins  may  be  acquired 
by  a  handler  under  a  weight  dockage 
system.  A  handler  also  may,  subject  to 
prior  agreement,  acquire  as  standard 
raisins  any  lot  of  Muscat  (including 
other  raisins  with  seeds),  Sultana,  and 
Zante  Currant  raisins  containing  from 
12.1  percent  through  17.0  percent,  by 
weight,  of  substandard  raisins  under  a 
dockage  system.  The  creditable  weight 
of  each  lot  of  raisins  acquired  under  the 
substandard  dockage  system  shall  be 
obtained  by  multiplying  the  net  weight 
of  the  lot  of  raisins  by  the  applicable 
dockage  factor  from  the  appropriate 
dockage  table  prescribed  in  paragraph 
(b)  or  (c)  of  this  section. 
***** 

5.  Section  989.213(a)  is  revised  to  read 
as  follows: 

§  989.213  Maturity  dockage. 

(a)  General.  Subject  to  prior 
agreement  between  handler  and 
tenderer,  Natural  (sun-dried)  Seedless, 
Golden  Seedless,  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Monukka, 
and  Other  Seedless  raisins  containing 
from  35.0  percent  through  49.9  percent, 
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by  weight,  of  well-matured  or 
reasonably  well-rnatured  raisins  may  be 
acquired  by  a  handler  under  a  weight 
dockage  system.  The  creditable  weight 
of  each  lot  of  raisins  acquired  under  the 
maturity  dockage  system  shall  be 
obtained  by  multiplying  the  net  weight 
of  the  lot  of  raisins  by  the  applicable 
dockage  factor  from  the  dockage  table 
prescribed  in  paragraphs  (b),  (c),  and  (d) 
of  this  section. 

***** 

6.  Section  989.401(al  is  revised  to  read 
as  follows: 

§  989.401  Payments  for  services 
performed  with  respect  to  reserve  tonnage 
raisins. 

(a)  Payment  for  crop  year  of 
acquisition.  (1)  Receiving,  storing, 
fumigating,  and  handling.  Each  handler 
shall,  beginning  August  1, 1983,  be 
compensated  at  the  rate  of  $38.75  per 
ton  (creditable  weight  at  the  time  of 
acquisition)  for  receiving,  storing, 
fumigating,  and  handling  the  reserve 
tonnage  raisins,  as  determined  by  the 
final  reserve  tonnage  percentage, 
acquired  during  a  particular  crop  year 
and  held  by  the  handler  for  the  account 
of  the  Raisin  Adminsitrative  Committee 
during  all  or  any  part  of  the  same  crop 
year,  and  released  after  February  13, 
1984. 

***** 

Dated:  December  1, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

FR  Doc.  88-28068  Filed  12-6-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Parts  21  and  23 

[Docket  No.  059CE,  Special  Condition  No. 
23-ACE-43] 

Special  Conditions;  Modified  Cessna 
Model  414A  Airplanes  With  TCM 
TSIOL-550  Engines  Installed 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions. 

summary:  These  special  conditions  are 
issued  to  become  part  of  the  type 
certification  basis  for  modified  Cessna 
Model  414A  airplanes  with  TCM 
TSIOL-550  engines  installed.  The  novel 
and  unusual  design  features  requiring 
special  conditions  include  the 
installation  of  the  TCM  TSIOL-550 
engines,  which  incorporates  coolant 
systems  for  which  the  applicable 


regulations  do  not  contain  adequate  or 
appropriate  temperature  indicator 
requirements.  The  special  conditions 
contain  the  additional  airworthiness 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  original  certification 
basis  for  these  airplanes. 

EFFECTIVE  DATE:  January  6, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Ball,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  E.  12th  Street, 

Kansas  City,  Missouri  64106,  telephone 
(816)  426-5688. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  5, 1988,  RAM  Aircraft 
Corporation,  Post  Office  Box  5219, 

Waco,  Texas  76708,  made  application  to 
the  FAA  for  supplemental  type 
certificate  (STC)  approval  on  the  type 
design  changes  necessary  to  install  the 
Teledyne  Continental  Motors  (TCM) 
TSIOL-550  engines  in  the  Cessna  Model 
414A  airplane.  The  TCM  TSIOL-550 
engines  are  liquid-cooled  replacements 
for  the  currently  installed  air-cooled 
engines. 

Early  airworthiness  standards 
contained  requirements  for  both  liquid- 
cooled  and  air-cooled  engine 
installations.  These  requirements 
continued  through  a  number  of  rule 
changes;  however,  the  requirement  for  a 
coolant  temperature  indicator  for  the 
flight  crew  was  deleted  from  the  rules, 
without  explanation,  by  Civil  Air 
Regulations  Amendment  3-5,  effective 
October  1, 1959.  Consequently,  the  type 
certification  basis  for  these  airplanes 
does  not  contain  a  requirement  for  a 
liquid-coolant  temperature  indicator. 

Since  CAR  3/Part  23  as  applicable  to 
these  airplanes  do  not  contain  adequate 
instrument  requirements  for  liquid- 
cooled  engines,  it  is  incumbent  upon  the 
FAA  to  identify  liquid-cooled  engine 
installations  as  novel  and  unusual 
design  features  to  the  extent  necessary 
to  adopt  special  conditions  to  require 
the  necessary  instrumentation. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2),  if  the  Administrator 
finds  that  the  applicable  airworthiness 
standards  do  not  contain  adequate  or 
appropriate  safety  standards  because  of 
the  novel  and  unusual  design  features  of 
the  airplane.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  §  11.49  after  public  notice,  as 
required  by  §§11.28  and  11.29(b), 
effective  October  14, 1980,  and  will 


become  part  of  the  type  certification,  as 
provided  by  §  21.101(b)(2). 

Type  Certification  Basis 

The  proposed  type  certification  basis 
for  the  RAM  modified  Cessna  Model 
414A  is  as  follows:  Part  3  of  the  Civil  Air 
Regulations  (CAR),  dated  May  15, 1956, 
as  amended  by  3-1  through  3-5  and  3-8, 
excluding  the  following  portions: 

Subpart  B  and  §§3.356,  3.357,  3.358, 

3.359,  3.411,  3.429,  3.433,  3.434,  3.435. 

3.436,  3.437,  3.445,  3.581,  3.582,  3.583. 

3.584,  3.585,  3.587,  3.628,  3.666,  3.672, 

3.673,  3.674,  3.675,  3.700(c),  3.728, 

3.767(a).  and  3.767(b).  Include  the 
following  portions  of  Part  23  of  the  FAR, 
dated  February  1, 1965,  as  amended  by 
23-1  through  23-14:  Subpart  B  and 
§§23.729,  23.901,  23.909,  23.951,  23.954, 
23.955,  23.959,  23.973,  23.1041,  23.1043, 
23.1047,  23.1143,  23.1305,  23.1387(e); 
23.1435  and  23.1557(c),  as  amended  by 
23-1  through  23-21;  §  23.1385(c),  as 
amended  by  23-1  through  23-23, 

§  23.1327.  Add  §  23.1559(b)  for  Model 
414A  only.  Findings  of  equivalent  level 
of  safety  were  made  for  CAR  3.637, 

3.757,  and  3.778(a).  Part  36,  as 
applicable,  and  these  special  conditions 
are  applicable  when  liquid-cooled 
engines  are  installed. 

Discussion  of  Comments 

The  FAA  received  no  comments  on 
the  special  condition  in  response  to 
Notice  No.  23-ACE-43,  published  in  the 
Federal  Register  on  August  1, 1988.  The 
closing  date  for  comments  was  August 
31, 1988.  However,  the  FAA  did  receive 
one  comment  addressing  an  error  in  the 
preamble  to  the  notice. 

The  commenter  objected  to  the 
statement  in  the  “Discussion”  section 
that  states:  “When  CAR  3  was 
recodified  into  Part  23,  the  requirement 
for  a  coolant  temperature  indicator  for 
each  liquid-cooled  engine  was 
inadvertently  omitted.”  The  commenter 
states  he  participated  in  the 
recodification  and  it  was  not 
“inadvertently"  omitted.  The  commenter 
submitted  the  applicable  portions  of  the 
May  1962  issue  of  CAR  3  that  was  used 
as  the  basis  for  Part  23.  The  applicable 
page  from  CAR  3,  of  May  1956,  was  also 
enclosed.  Since  the  older  document 
contains  the  requirement  and  the  later 
one  does  not,  the  requirement  was 
deleted  somewhere  between.  The 
commenter  suspects  the  requirement 
was  deleted  by  Amendment  3-5,  24  FR 
7065,  dated  September  1, 1959. 

The  FAA  checked  further  into  this 
issue  and  finds  that  the  commenter  is 
correct  in  that  Civil  Air  Regulations 
amendment  3-5,  effective  October  1, 
1959,  deleted  the  requirement  without 
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explanation  other  than  the  change  is 
"clarifying  or  editorial  in  nature."  The 
FAA  apologizes  for  the  error  in  the 
notice. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

In  view  of  the  design  features 
discussed  above,  the  following  special 
conditions  are  adopted  for  the 
propulsion  system  of  the  Cessna  Model 
41 4 A  airplanes,  with  TCM  TSIOL-550 
engines  installed,  under  the  provisions 
of  §  21.16  to  provide  a  level  of  safety 
equivalent  to  that  intended  by  the 
regulations  incorporated  by  reference. 
This  action  is  not  a  rule  of  general 
applicability  and  affects  only  the  model/ 
series  of  airplane  identified  in  these 
special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21 
and  23 

Aircraft,  Air  transportation,  Aviation 
safety,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Secs.  313(a),  601,  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423):  49  U.S.C. 
106(g).  Revised  Pub.  L.  97-449,  January  12, 
1983):  14  CFR  21.16  and  21.101;  and  14  CFR 

11.28  and  11.29(b). 

Adoption  of  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  issues  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  RAM  modified 
Cessna  Model  414A  airplanes  with  TCM 
TSIOL-550  engines  installed: 

1.  In  addition  to  the  requirements  of 
§  23.1305,  a  coolant  temperature 
indicator  is  required  for  each  liquid- 
cooled  engine. 

Issued  in  Kansas  City,  Missouri  on 
November  15, 1988. 

Barry  D.  Clements, 

Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  88-28099  Filed  12-6-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  536 

Claims  Against  the  United  States 

agency:  Department  of  the  Army,  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Army 
announces  a  change  of  the  regulatory 
provisions  controlling  the  processing 
and  settlement  of  administrative  claims 
filed  against  the  Army.  The  change  is 
necessary  because  of  the  publication  of 
change  1  to  AR  27-20  (July  10, 1987) 
(Claims).  This  change  will  inform  third 
parties  of  the  procedures  currently 
controlling  the  processing  and 
settlement  of  these  administrative 
claims  by  the  Army. 

EFFECTIVE  DATE:  December  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  A.  Mounts,  Jr.,  Deputy 
Director,  U.S.  Army  Claims  Service, 
Office  of  The  Judge  Advocate  General, 
Fort  Meade,  Maryland  20755-5360,  (301) 
677-7622. 

SUPPLEMENTARY  INFORMATION:  This 
change  updates  the  applicable  law  on 
damages.  It  changes  the  appellate  rules 
to  the  Military  Claims  Act  (MCA).  The 
revision  provides  rules  on 
nonappropriated  claims  to  be  handled 
by  commercial  insurance  instead  of 
under  a  claims  statute.  It  designates 
responsibility  for  the  Article  139 
Program.  The  change  provides  uniform 
reduction  procedures  for  claimant's 
failure,  absent  good  cause,  to  provide 
timely  notice  to  household  goods  carrier 
for  loss  or  damage. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  non-major.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 


List  of  Subjects  in  32  CFR  Part  536 

Claims,  Foreign  claims,  Tort  claims. 

Jack  F.  Lane,  Jr., 

Colonel,  JA,  Commanding,  United  States 
Army  Claims  Service,  Office  of  The 
Judge  Advocate  General,  Department  of 
Defense. 

Accordingly,  32  CFR  Part  536  is 
revised  to  read  as  follows: 

PART  536— CLAIMS  AGAINST  THE 
UNITED  STATES 

General  Provisions 

Sec. 

536.1  Purpose  and  scope. 

536.2  Information  and  assistance. 

536.3  Definitions  and  explanations. 

536.4  Treaties  and  international  agreements. 

536.5  Claims. 

536.6  Determination  of  liability. 

536.7  Incident  to  service  exclusionary  rule. 

536.8  Use  of  appraisers  and  independent 
medical  examinations. 

536.9  Effect  on  award  of  other  payments  to 
claimant. 

536.10  Settlement  agreement. 

536.11  Appeals  and  notification  to  claimant 
as  to  denial  of  claims. 

536.12  Effect  of  payment. 

536.13  Advance  payments. 

Claims  Arising  From  Activities  of  Military  or 
Civilian  Personnel  or  Incident  to  Noncombat 
Activities 

536.20  Statutory  authority. 

536.21  Definitions. 

536.22  Scope. 

536.23  Claims  payable. 

536.24  Claims  not  payable. 

536.25  Claims  also  cognizable  under  other 
statutes. 

536.26  Presentation  of  claims. 

536.27  Procedures. 

536.28  Law  applicable. 

536.29  Compensation  for  property  damage, 
personal  injury,  or  death. 

536.30  Structured  settlements. 

536.31  Claims  over  $100,000. 

536.32  Settlement  procedures. 

536.33  Attorney  fees. 

536.34  Payment  of  costs,  settlements,  and 
judgments  related  to  certain  medical  and 
legal  malpractice  claims. 

536.40  Claims  under  Article  139,  Uniform 
Code  of  Military  Justice. 

536.50  Claims  based  on  negligence  of 

military  personnel  or  civilian  employees 
under  the  Federal  Tort  Claims  Act. 
536.60  Maritime  claims. 

Claims  Arising  From  Activities  of  National 
Guard  Personnel  While  Engaged  in  Duty  or 
Training 

536.70  Statutory  authority. 

536.71  Definitions. 

536.72  Scope. 

536.73  Claims  payable. 

536.74  Claims  not  payable. 

536.75  Notification  of  incident. 

536.76  Claims  in  which  there  is  a  State 
source  of  recovery. 
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Sec. 

536.77  Claims  against  the  ARNG  tortfeasor 
individually. 

536.78  When  claim  must  be  presented. 

536.79  Where  claim  must  be  presented. 

536.80  Procedures. 

536.81  Settlement  agreement. 

Claims  Incident  to  Use  of  Government 
Vehicles  and  Other  Property  of  the  United 
States  Not  Cognizable  Under  Other  Law 

536.90  Statutory  authority. 

536.91  Scope. 

536.92  Claims  payable. 

536.93  Claims  not  payable. 

536.94  When  claim  must  be  presented. 

536.95  Procedures. 

536.96  Settlement  agreement 

536.97  Reconsideration. 

Authority:  10  U.S.C.  939.  2733,  2734,  2734a, 
2736,  2737,  3012,  4801  through  4804,  and  4806: 

28  U.S.C.  1346(b),  2401(b),  2402,  2671  through 
2680;  and  32  U.S.C.  715,  unless  otherwise 
noted. 

General  Provisions 

§  536.1  Purpose  and  scope. 

(a)  Purpose.  Part  536  prescribes 
policies  and  procedures  to  be  followed 
in  the  filing,  investigation,  processing 
and  administrative  settlement  of 
Department  of  Army  (DA)  generated 
noncontractual  claims.  Sections  536.1 
through  536.13  contain  general 
instructions  and  guidance  for  the 
investigation  and  processing  of  claims 
and  apply  to  all  claims  unless  other 
laws  or  regulations  specify  other 
procedures.  They  are  intended  to  ensure 
that  incidents  that  may  result  in  claims 
are  promptly  and  efficiently  investigated 
under  supervision  adequate  to  ensure  a 
sound  basis  for  official  action  and  that 
all  claims  resulting  from  such  incidents 
are  expeditiously  settled.  The  Secretary 
of  the  Army  has  delegated  authority  to 
The  Judge  Advocate  General  (TJAG)  to 
assign  areas  of  responsibility  and 
designate  functional  responsibility  for 
claims  purposes.  TJAG  has  delegated  to 
the  Commander,  U.S.  Army  Claims 
Service  (USARCS)  to  carry  out  these 
responsibilities.  USARCS  is  the  agency 
through  which  the  Secretary  of  the  Army 
and  TJAG  discharge  their 
responsibilities  for  claims 
administration.  The  proper  mailing 
address  of  USARCS  is  Commander,  U.S. 
Army  Claims  Service,  Office  of  The 
Judge  Advocate  General,  Fort  George  G. 
Meade.  Maryland  20755-5360. 

(b)  Scope — (1)  Applicability,  (i) 
Sections  536.20  through  536.35  apply  in 
the  settlement  of  claims  under  the 
Military  Claims  Act  (MCA)  (10  U.S.C. 
2733)  for  personal  injury,  death  or 
property  damage  that  was  either  caused 
by  members  or  employees  of  the  DA 
acting  within  the  scope  of  their 
employment  or  otherwise  incident  to 
noncombat  activities  of  the  DA. 


(ii)  Section  536.40  sets  forth  the 
procedures  to  be  followed  and  the 
standards  to  be  applied  in  the 
processing  of  claims  cognizable  under 
Article  139,  Uniform  Code  of  Military 
Justice  (UCMJ)  (10  U.S.C.  399)  for 
property  willfully  damaged  or 
wrongfully  taken  or  withheld  by 
members  of  the  DA. 

(iii)  Section  536.50  governs  the 
administrative  settlement  of  claims 
under  the  Federal  Tort  Claims  Act 
(FTCA)  (28  U.S.C.  1346(b),  2671-2680)  for 
personal  injury,  death  or  property 
damage  caused  by  the  negligent  act  or 
omissions  of  members  or  employees  of 
the  DA  while  acting  within  the  scope  of 
their  employment. 

(iv)  Section  536.60  provides  the 
procedures  to  be  followed  in  the 
settlement  of  claims  under  the  Army 
Maritime  Claims  Settlement  Act  (10 
U.S.C.  4801-4804,  4806)  for  damage 
caused  by  a  vessel  of  or  in  the  service  of 
the  Army. 

(v)  Sections  536.70  through  536.81 
provide  instructions  for  settlement  of 
claims  under  the  National  Guard  Claims 
Act  (NGCA)  (32  U.S.C.  715)  for  personal 
injury,  death  or  property  damage  that 
was  either  caused  by  a  member  or 
employee  of  the  Army  National  Guard 
(ARNG)  while  in  training  or  duty  under 
Federal  law,  and  acting  within  the  scope 
of  their  employment:  or  otherwise 
incident  to  noncombat  activities  of  the 
ARNG  not  in  active  Federal  service. 

(vi)  Sections  536.90  through  536.97 
provide  instructions  for  settlement  of 
claims  under  10  U.S.C.  2737  for  personal 
injury,  death  or  property  damage  (not 
cognizable  under  any  other  law) 
incident  to  the  use  of  Government 
property  by  members  or  employees  of 
the  DA. 

(2)  Nonappropriated  fund  activities. 
Claims  arising  from  acts  or  omissions  of 
employees  of  nonappropriated  fund 
activities  within  the  United  States,  its 
Territories,  and  possessions,  are 
processed  in  the  manner  prescribed  by 

§  §  536.1  through  536.13.  In  oversea 
areas,  such  claims  will  be  processed  in 
accordance  with  treaties  or  agreements 
between  the  United  States  and  foreign 
countries  with  respect  to  the  settlement 
of  claims  arising  from  acts  or  omissions 
of  military  and  civilian  personnel  of  the 
United  States  in  such  countries,  or  in 
accordance  with  applicable  regulations 
as  appropriate. 

(3)  Nonapplicability.  Sections  536.1 
through  536.13  do  not  apply  to: 

(i)  Contractual  claims  which  are  under 
the  provisions  of  Pub.  L.  85-804,  28 
August  1958  (72  Stat.  972)  and  AR  37- 
103,  or  other  regulations  including 
acquisition  regulations. 

(ii)  Maritime  claims  (§  536.60). 


§  536.2  Information  and  assistance. 

(a)  Government  personnel  may  not 
represent  any  claimant  or  receive  any 
payment  or  gratuity  for  services 
rendered.  They  may  not  accept  any 
share  or  interest  in  a  claim  or  assist  in 
its  presentation,  under  penalty  of 
Federal  criminal  law  (18  U.S.C.  203,  205). 
They  are  prohibited  from  disclosing 
information  which  may  be  the  basis  of  a 
claim,  or  any  evidence  or  record  in  any 
claims  matter,  except  as  prescribed  in 

§  §  518.1  through  518.4  of  this  chapter  or 
other  pertinent  regulations.  A  person 
lacking  authority  to  approve  or 
disapprove  a  claim  may  not  advise  a 
claimant  or  his  representative  as  to  the 
disposition  recommended. 

(b)  The  prohibitions  against  furnishing 
information  and  assistance  do  not  apply 
to  the  performance  of  official  duty.  Any 
person  who  indicates  a  desire  to  file  a 
claim  against  the  United  States  will  be 
instructed  concerning  the  procedure  to 
follow.  He  will  be  furnished  claim  forms, 
and,  when  necessary,  will  be  assisted  in 
completing  the  forms  and  assembling 
evidence.  He  will  not  be  assisted  in 
determining  what  amount  to  claim.  In 
the  vicinity  of  a  field  exercise, 
maneuver,  or  disaster,  information  may 
be  disseminated  concerning  the  right  to 
present  claims,  the  procedure  to  be 
followed,  and  the  names  and  locations 
of  claims  officers,  and  engineer  repair 
teams.  When  the  government  of  a 
foreign  country  in  which  the  U.S.  Armed 
Forces  are  stationed  has  assumed 
responsibility  for  the  settlement  of 
certain  claims  against  the  United  States, 
officials  of  that  country  will  be 
furnished  pertinent  information  and 
evidence  so  far  as  security 
considerations  permit. 

§  536.3  Definitions  and  explanations. 

The  following  terms  as  used  in 
§  §  536.1  through  536.13  and  the  matters 
referred  to  in  §  536.1(b)  will  have  the 
meaning  here  indicated: 

(a)  Affirmative  Claims.  The 
government’s  statutory  right  to  recover 
money,  property,  or  repayment  in  kind 
incurred  as  a  result  of  property  loss, 
damage,  or  destruction  by  any 
individual,  partnership,  association  or 
other  legal  entity,  foreign  or  domestic, 
except  an  instrumentality  of  the  United 
States.  Also,  the  Government’s  statutory 
right  to  recover  the  reasonable  medical 
costs  expended  for  hospital,  medical, 
surgical,  or  dental  care  and  treatment 
(including  prostheses  and  medical 
appliances)  incurred  under 
circumstances  creating  tort  liability 
upon  some  third  person. 

(b)  Civilian  Employees.  Civilian 
employee  means  a  person  whose 
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activities  the  Government  has  the  right 
to  direct  and  control,  not  only  as  to  the 
result  to  be  accomplished  but  also  as  to 
the  means  used:  this  includes,  but  is  not 
limited  to,  full-time  Federal  civilian 
officers  and  employees.  The  term  should 
be  distinguished  from  the  term 
“independent  contractor”  for  whose 
actions  the  Government  generally  is  not 
liable.  The  determination  of  who  is  a 
civilian  employee  is  a  Federal  question 
determined  under  Federal  law  and  not 
under  local  law. 

(c)  Claim.  A  demand  for  payment  of  a 
specified  sum  of  money  (other  than  the 
ordinary  obligations  incurred  for 
services,  supplies  or  equipment)  and, 
unless  otherwise  specified  in  this 
regulation,  in  writing  and  signed  by  the 
claimant  or  a  property  designated 
representative. 

(d)  Claim  file.  The  claim,  report  of  the 
claims  officer  or  other  report  of 
investigation,  supporting  documentation, 
and  pertinent  correspondence. 

(e)  Claim  approval  authority.  Except 
for  claims  under  10  U.S.C.  939,  31  U.S.C. 
3721,  and  treaties  or  international 
agreements  such  as  the  North  Atlantic 
Treaty  Organization  (NATO),  Status  of 
Forces  Agreement  (SOFA),  and  subject 
to  any  limitations  found  in  specific 
provisions  of  these  regulations,  the 
authority  to  approve  and  pay  a  claim  in 
the  amount  presented  or  in  a  lesser 
amount  upon  the  execution  of  a 
settlement  agreement  by  the  claimant.  A 
person  with  approval  authority  may  not 
disapprove  a  claim  in  its  entirety  nor 
make  a  final  offer,  subject  to  any 
limitations  found  in  specific  provisions 
of  this  regulation. 

(f)  Claim  settlement  authority.  The 
authority  to  approve  a  claim,  to  deny  a 
claim  in  its  entirety,  or  to  make  a  final 
offer  subject  to  any  limitations  found  in 
specific  provisions  of  this  regulation. 

(g)  Claims  attorney.  DA  or  DOD 
civilian  attorney  assigned  to  a  judge 
advocate  or  legal  office,  who  has  been 
designated  by  the  Commander, 

USARCS. 

(h)  Claims  judge  advocate.  An  officer 
of  the  Judge  Advocate  General's  Corps 
designated  by  a  command  or  staff  judge 
advocate  (SJA)  to  be  in  immediate 
charge  of  claims  activities  of  the 
command. 

(i)  Claims  Officer.  A  commissioned 
officer,  warrant  officer,  or  qualified 
civilian  employee  detailed  by  the 
commander  of  an  installation  or  unit 
who  is  trained  or  experienced  in  the 
investigation  of  claims. 

(j)  Claimant.  An  individual, 
partnership,  association,  corporation, 
country,  state,  territory,  or  other 
political  subdivision  of  such  country: 
does  not  include  the  U.S.  Government  or 


any  of  its  instrumentalities,  except  as 
prescribed  by  statute.  Indian  tribes  are 
not  proper  party  claimants  but 
individual  Indians  can  be  claimants. 

(k)  Combat  activities.  Activities 
resulting  directly  or  indirectly  from 
action  by  the  enemy,  or  by  U.S.  Armed 
Forces  engaged  in,  or  in  immediate 
preparation  for,  impending  armed 
conflict. 

(l)  Diaster.  A  sudden  and 
extraordinary  calamity  occasioned  by 
activities  of  the  Army,  other  than 
combat,  resulting  in  extensive  civilian 
property  damage  or  personal  injuries 
and  creating  a  large  number  of  potential 
claims. 

(m)  Federal  agency.  A  federal  agency 
includes  the  executive  departments  and 
independent  establishments  of  the 
United  States  and  corporations  acting  as 
instrumentalities  or  agencies  of  the 
United  States  but  does  not  include  any 
contractor  with  the  United  States. 

(n)  Final  offer.  An  offer  of  payment  by 
a  settlement  authority  in  full  and  final 
settlement  of  a  claim  which,  if  not 
accepted,  constitutes  a  final  action  for 
purposes  of  filing  suit  under  §  536.50  or 
filing  an  appeal  under  §§  536.20  through 
536.35  and  536.70  through  536.81, 
provided  such  offer  is  made  in  writing 
and  meets  the  other  requirements  of  a 
final  action  as  set  forth  in  this 
regulation. 

(o)  Government  vehicle.  A  vehicle 
owned  or  on  loan  to  any  agency  of  the 
Government  of  the  United  States  or 
privately  owned,  and  operated  by 
members  or  civilian  employees  of  the 
DA  in  the  scope  of  their  office  or 
employment  with  the  Government  of  the 
United  States  including  vehicles  being 
operated  on  joint  operations  of  the  U.S. 
Armed  Forces. 

(p)  Medical  claims  judge  advocate.  A 
judge  advocate  (JA)  assigned  to  an 
Army  Medical  Center,  under  an 
agreement  between  TJAG  and  The 
Surgeon  General,  to  perform  the  primary 
duty  of  investigating  and  processing 
medical  malpractice  claims. 

(q)  Medical  claims  investigator.  A 
senior  legal  specialist  or  qualified 
civilian  assigned  to  assist  a  medical 
claims  )A  on  a  full-time  basis.  A  medical 
claims  investigator  is  authorized  to 
administer  oaths  under  the  provision  of 
Article  136(b)(6),  UCMJ,  10  U.S.C. 
936(b)(6)  when  performing  investigative 
duties. 

(r)  Medical  malpractice  claim.  A 
claim  arising  out  of  substandard  or 
inadequate  care  of  an  Army  patient. 

(s)  Military  personnel.  Military 
personnel  means  members  of  the  DA  on 
active  duty  for  training,  or  inactive  duty 
training  as  defined  in  AR  310-25  and  10 
U.S.C.  101(22),  101(23),  and  101(30).  This 


includes  members  of  the  District  of 
Columbia  ARNG  while  performing 
active  duty  or  training  under  32  U.S.C. 

316,  502,  503,  504  or  505. 

(t)  Noncombat  activities.  A 
noncombat  activity  arises  from 
authorized  activities  essentially  military 
in  nature,  having  little  parallel  in 
civilian  pursuits  and  which  historically 
have  been  considered  as  furnishing  a 
proper  basis  for  payment  of  claims,  such 
as  practice  firing  of  missiles  and 
weapons,  training  and  Held  exercises, 
and  maneuvers,  including,  in  connection 
therewith,  the  operation  of  aircraft  and 
vehicles,  and  use  and  occupancy  of  real 
estate,  and  movement  of  combat  or 
other  vehicles  designed  especially  for 
military  use.  Activities  incident  to 
combat,  whether  in  time  of  war  or  not, 
and  use  of  military  personnel  and 
civilian  employees  in  connection  with 
civil  disturbances,  are  excluded. 

(u)  Personal  property.  Property 
consisting  solely  of  corporeal  personal 
property,  that  is,  tangible  things. 

Personal  property  does  not  consist  of 
the  loss  or  forfeiture  of  a  security 
deposit  or  a  contingent  financial  benefit. 

§  536.4  Treaties  and  international 
agreements. 

(a)  The  governments  of  some  foreign 
countries  have  by  treaty  or  agreement 
waived  or  assumed,  or  may  hereafter 
waive  or  assume,  certain  claims  against 
the  United  States.  In  such  instances 
claims  will  not  be  settled  under  laws  or 
regulations  of  the  United  States. 

(b)  The  prohibition  stated  in 
paragraph  (a)  of  this  section  is  not 
applicable  to  claims  within  the  purview 
of  Article  VIII  of  the  Agreement 
Regarding  the  Status  of  Forces  of  Parties 
to  the  North  Atlantic  Treaty  or  similar 
type  agreements  which  normally  will  be 
investigated  and  settled  as  therein 
provided. 

§536.5  Claims. 

(a)  Who  may  present  (1)  A  claim  may 
be  presented  by  the  owner  of  the 
property,  or  in  his  name  by  a  duly 
authorized  agent  or  legal  representative. 
As  used  in  this  regulation  an  owner 
includes  the  following: 

(i)  For  real  property.  The  mortgagor,  or 
the  mortgagee,  if  he  or  she  can  maintain 
a  cause  of  action  in  the  local  courts 
involving  a  tort  to  that  specific  property. 
When  notice  of  divided  interests  in  real 
property  is  received,  the  claim  should,  if 
feasible,  be  treated  as  a  single  claim  or 

a  release  from  all  interests  must  be 
obtained. 

(ii)  For  personal  property.  A  bailee, 
leasee,  mortgagee,  and  conditional 
vendor,  or  others  having  title  for 
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purposes  of  security  only,  are  not  proper 
claimants  unless  specifically  authorized 
by  the  statute  and  implementing 
regulations  in  question.  If  more  than  one 
party  has  a  real  interest  in  the  property, 
all  must  join  in  the  claim  or  a  release 
from  all  interests  must  be  obtained. 

(2)  A  claim  for  personal  injury  may  be 
presented  by  the  injured  person  or  duly 
authorized  agent  or  legal  representative. 

(3)  A  claim  based  on  death  may  be 
presented  by  the  executor  or 
administrator  of  the  deceased’s  estate, 
or  by  any  person  determined  to  be 
legally  or  beneficially  entitled.  The 
amount  allowed  will,  to  the  extent 
practicable,  be  apportioned  among  the 
beneficiaries  in  accordance  with  the  law 
applicable  to  the  incident. 

(4)  A  claim  for  medical,  hospital,  or 
burial  expenses  may  be  presented  by 
any  person  who  by  reason  of  family 
relationship  has  in  fact  incurred  the 
expenses  for  which  the  claim  is  made. 
However,  for  claims  cognizable  under 
the  provisions  of  the  FTCA,  see  §  536.50, 
and  for  claims  cognizable  under  the 
provisions  of  the  Nonscope  of 
Employment  Claims  Act,  see  §  §  536.90 
through  536.97. 

(5)  A  claim  presented  by  an  agent  or 
legal  representative  will  be  made  in  the 
name  of  the  claimant  and  signed  by  the 
agent  or  legal  representative  showing 
the  title  or  capacity.  Written  evidence  of 
the  authority  of  such  person  to  act  is 
mandatory  except  when  controlling  law 
does  not  require  such  evidence. 

(6)  A  claim  normally  will  include  all 
damages  that  accrue  by  reason  of  the 
incident.  Where  the  same  claimant  has  a 
claim  for  damage  to  or  loss  of  property 
and  a  claim  for  personal  injury  or  a 
claim  based  on  death  arising  out  of  the 
same  incident,  each  of  the  foregoing  or 
any  combination  of  them  ordinarily 
represent  only  an  integral  part  or  parts 
of  a  single  claim  or  cause  of  action. 
Under  §§  536.20  through  536.35  and  the 
Foreign  Claims  Act  (FCA)  (10  U.S.C. 
2734),  a  single  claimant  is  entitled  to  be 
compensated  only  one  time  for  all 
damages  or  injuries  arising  out  of  an 
incident. 

(b)  Subrogation.  A  claim  may  be 
presented  by  a  subrogee  in  his  own 
name  if  authorized  by  the  law  of  the 
place  where  the  incident  giving  rise  to 
the  claim  occurred,  provided 
subrogation  is  not  barred  by  the 
regulation  applicable  to  the  type  of 
claim  involved.  (1)  The  claims  of  the 
subrogor  (insured)  and  subrogee 
(insurer)  for  damages  arising  out  of  the 
same  incident  constitute  separate 
claims,  and  it  is  permissible  for  the 
aggregate  of  such  claims  to  exceed  the 
monetary  jurisdiction  of  the  approving 
or  settlement  authority. 


(2)  A  subrogor  and  a  subrogee  may 
file  a  claim  jointly  or  individually.  A 
fully  subrogated  claim  will  be  paid  only 
to  the  subrogee.  Whether  a  claim  is  fully 
subrogated  is  a  matter  to  be  determined 
by  local  law.  Some  jurisdictions  permit 
the  property  owner  to  file  for  property 
damage  even  though  the  owner  has  been 
compensated  for  the  repairs  by  an 
insurer.  In  such  instances  a  release 
should  be  obtained  from  both  parties  in 
interest  or  be  released  by  both  of  them. 
The  approved  payment  in  a  joint  claim 
will  be  by  joint  check  which  will  be  sent 
to  the  subrogee  unless  both  parties 
specify  otherwise.  If  separate  claims  are 
filed,  payment  will  be  by  check  issued  to 
each  claimant  to  the  extent  of  his 
undisputed  interest. 

(3)  Where  a  claimant  has  made  an 
election  and  accepted  workmen’s 
compensation  benefits,  both  statutory 
and  case  law  of  the  jurisdiction  should 
be  scrutinized  to  determine  to  what 
extent  the  claim  of  the  injured  party 
against  third  parties  has  been 
extinguished  by  acceptance  of 
compensation  benefits.  While  it  is 
infrequent  that  the  claim  is  fully 
extinguished,  it  is  true  in  some 
jurisdictions,  and  the  only  proper  party 
claimant  is  the  workmen’s  compensation 
carrier.  Even  where  the  injured  party’s 
claim  has  not  been  fully  extinguished, 
most  jurisdictions  provide  that  the 
compensation  insurance  carrier  has  a 
lien  on  any  recovery  from  the  third 
party,  and  no  settlement  should  be 
reached  without  approval  by  the  carrier 
where  required  by  local  law. 
Additionally,  claims  from  the  workmen’s 
compensation  carrier  as  subrogee  or 
otherwise  will  not  be  considered 
payable  where  the  United  States  has 
paid  the  premiums,  directly  or  indirectly, 
for  the  workmen’s  compensation 
insurance.  Applicable  contract 
provisions  holding  the  United  States 
harmless  should  be  utilized. 

(4)  Whether  medical  payments  paid 
by  an  insurer  to  its  insured  can  be 
subrogated  depends  on  local  law.  Some 
jurisdictions  prohibit  these  claims  to  be 
submitted  by  the  insurer 
notwithstanding  a  contractual  provision 
providing  for  subrogation.  Therefore, 
local  law  should  be  researched  prior  to 
deciding  the  issue,  and  claims 
forwarded  to  higher  headquarters  for 
adjudication  should  contain  the  results 
of  said  research.  Such  claims,  where 
prohibited  by  state  law,  will  also  be 
barred  by  the  Antiassignment  Act. 

(5)  Care  will  be  exercised  to  require 
insurance  disclosure  consistent  with  the 
type  of  incident  generating  the  claim. 
Every  claimant  will,  as  a  part  of  his 
claim,  make  a  written  disclosure 
concerning  insurance  coverage  as  to: 


(i)  The  name  and  address  of  every 
insurer; 

(ii)  The  kind  and  amount  of  insurance; 

(iii)  Policy  number; 

(iv)  Whether  a  claim  has  been  or  will 
be  presented  to  an  insurer,  and,  if  so,  the 
amount  of  such  claims;  and 

(v)  Whether  the  insurer  has  paid  the 
claim  in  whole  or  in  part,  or  has 
indicated  payment  will  be  made. 

(6)  Each  subrogee  must  substantiate 
his  interest  or  right  to  file  a  claim  by 
appropriate  documentary  evidence  and 
should  support  the  claim  as  to  liability 
and  measure  of  damages  in  the  same 
manner  as  required  of  any  other 
claimant.  Documentary  evidence  of 
payment  to  a  subrogor  does  not 
constitute  evidence  either  of  liability  of 
the  Government  or  of  the  amount  of 
damages.  Approving  and  settlement 
authorities  will  make  independent 
determinations  upon  the  evidence  of 
record  and  the  law. 

(7)  Subrogated  claims  are  not 
cognizable  under  §  §  536.90  through 
536.97  and  the  FCA  (10  U.S.C.  2734). 

(c)  Transfer  and  assignments.  (1) 
Except  as  they  occur  by  operation  of 
law  or  after  a  voucher  for  the  payment 
has  been  issued,  unless  within  the 
exceptions  set  forth  by  statute  (see  31 
U.S.C  3727  and  AR  37-107),  the 
following  are  null  and  void — 

(1)  Every  purported  transfer  or 
assignment  of  a  claim  against  the  United 
States,  or  of  any  part  of  or  interest  in  a 
claim,  whether  absolute  or  conditional. 

(ii)  Every  power  of  attorney  or  other 
purported  authority  to  receive  payment 
of  all  or  part  of  any  such  claim. 

(2)  The  purposes  of  the 
Antiassignment  Act  are  to  eliminate 
multiple  payment  of  claims,  to  cause  the 
United  States  to  deal  only  with  original 
parties,  and  to  prevent  persons  of 
influence  from  purchasing  claims 
against  the  United  States. 

(3)  In  general,  this  statute  prohibits 
voluntary  assignments  of  claims  with 
the  exception  of  transfers  or 
assignments  made  by  operation  of  law. 
The  operation  of  law  exception  has  been 
held  to  apply  to  claims  passing  to 
assignees  because  of  bankruptcy 
proceedings,  assignments  for  the  benefit 
of  creditors,  corporate  liquidations, 
consolidations  or  reorganizations,  and 
where  title  passes  by  operation  of  law  to 
heirs  or  legatees.  Subrogated  claims 
which  arise  under  a  statute  are  not 
barred  by  the  Antiassignment  Act.  For 
example,  subrogated  worker’s 
compensation  claims  are  cognizable 
when  presented  by  the  insurer. 

(4)  Subrogated  claims  which  arise 
pursuant  to  contractual  provisions  may 
be  paid  to  the  subrogee  if  the  subrogated 
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claim  is  recognized  by  state  statute  or 
decision.  For  example,  an  insurer  under 
an  automobile  insurance  policy  becomes 
subrogated  to  the  rights  of  a  claimant 
upon  payment  of  a  property  damage 
claim.  Generally,  such  subrogated 
claims  are  authorized  by  State  law  and 
are  therefore  not  barred  by  the 
Antiassignment  Act. 

(5)  Before  claims  are  paid,  it  is 
necessary  to  determine  whether  there 
may  be  a  valid  subrogated  claim  under 
Federal  or  State  statute  or  subrogation 
contract  held  valid  by  State  law.  If  there 
may  be  a  valid  subrogated  claim 
forthcoming,  payment  should  be 
withheld  for  this  portion  of  the  claim.  If 
it  is  determined  that  claimant  is  the  only 
proper  party,  full  settlement  is 
authorized. 

(d)  Action  by  claimant — (1)  Form  of 
claim.  The  claimant  will  submit  his 
claim  using  authorized  official  forms 
whenever  practicable.  A  claim  is  filed 
only  when  the  elements  indicated  in 
§  536.3(c)  have  been  supplied  in  writing 
by  a  person  authorized  to  present  a 
claim,  unless  the  claim  is  cognizable 
under  a  regulation  that  specifies 
otherwise.  A  claim  may  be  amended  by 
the  claimant  at  any  time  prior  to  final 
agency  action  or  prior  to  the  exercise  of 
the  claimant's  option  under  28  U.S.C. 
2675(a). 

(4)  Amendment  of  claims.  A  claim 
may  be  amended  by  the  claimant  at  any 
time  prior  to  final  agency  action  or  prior 
to  the  exercise  of  the  claimant’s  option 
under  28  U.S.C.  2675(a).  A  claim  may  be 
amended  by  changing  the  amount,  the 
bases  of  liability,  or  elements  of 
damages  concerning  the  same  incident. 
Parties  may  be  added  only  if  the 
additional  party  could  have  filed  a  joint 
claim  initially.  If  the  additional  party 
had  a  separate  cause  of  action,  his  claim 
may  not  be  treated  as  an  amendment 
but  only  as  a  separate  claim  and  is  thus 
barred  if  the  statute  of  limitations  has 
run.  For  example,  if  a  claim  is  timely 
filed  on  behalf  of  a  minor  for  personal 
injuries,  a  subsequent  claim  by  a  parent 
for  loss  of  services  is  considered  a 
separate  claim  and  is  barred  if  it  is  not 
filed  prior  to  the  running  of  the  statute  of 
limitations.  Another  example  is  where  a 
separate  claim  is  filed  for  loss  of 
services  or  consortium  by  a  spouse 
arising  out  of  injuries  to  the  husband  or 
wife  of  the  claimant.  On  the  other  hand, 
if  a  claim  is  timely  filed  by  an  insured 
for  the  deductible  portion  of  the 
property  damage,  a  subsequent  claim  by 
the  insurer  based  on  payment  of 
property  damage  to  its  insured  may  be 
filed  as  an  amendment  even  though  the 
statute  of  limitations  has  run,  unless 


final  action  has  been  taken  on  the 
insured’s  claim. 

(5)  Date  of  receipt  stops  the  running  of 
the  statute.  In  computing  this  time  to 
determine  whether  the  period  of 
limitations  has  expired,  exclude  the  first 
day  and  include  the  last  day,  except 
when  it  falls  on  a  nonworkday  such  as 
Saturday,  Sunday,  or  a  legal  holiday,  in 
which  case  it  is  to  be  extended  to  the 
next  workday. 

(f)  Statute  of  limitations — (1)  General. 
Each  statute  available  to  the 
Department  of  the  Army  for  the 
administrative  settlement  of  claims, 
except  the  Maritime  Claims  Settlement 
Act  (10  U.S.C.  4802),  specifies  the  time 
during  which  the  right  to  file  a  claim 
must  be  exercised.  These  statutes  of 
limitations,  which  are  jurisdictional  in 
nature,  are  not  subject  to  waiver  unless 
the  statute  expressly  provides  for 
waiver.  Specific  information  concerning 
the  period  for  filing  under  each  statute  is 
contained  in  the  appropriate 
implementing  sections  of  this  regulation. 

(2)  When  a  claim  accrues.  A  claim 
accrues  on  the  date  on  which  the  alleged 
wrongful  act  or  omission  results  in  an 
actionable  injury  or  damage  to  the 
claimant  or  his  decedent.  Exceptions  to 
this  general  rule  may  exist  where  the 
claimant  does  not  know  the  cause  of 
injury  or  death;  that  is,  the  claim  accrues 
when  the  injured  party,  or  someone 
acting  on  his  or  her  behalf,  knows  both 
the  existence  and  the  cause  of  his  or  her 
injury.  However,  this  exception  does  not 
apply  when,  at  a  later  time,  he  or  she 
discovers  that  the  acts  inflicting  the 
injury  may  constitute  medical 
malpractice.  (See  United  States  v. 
Kubrick.  444  U.S.  Ill,  100  S.  Ct.  352 
(1979).)  The  discovery  rule  is  not  limited 
to  medical  malpractice  claims;  it  has 
been  applied  to  diverse  situations 
involving  violent  death,  chemical  and 
atomic  testing,  and  erosion  and 
hazardous  work  environment.  In  claims 
for  indemnity  or  contribution  against  the 
United  States,  the  accrual  date  is  the 
time  of  the  payment  for  which  indemnity 
is  sought  or  on  which  contribution  is 
based. 

(3)  Effect  of  infancy,  incompetency  or 
the  filing  of  suit.  The  statute  of 
limitations  for  administrative  claims  is 
not  tolled  by  infancy  or  incompetency. 
Likewise,  the  statute  of  limitations  is  not 
tolled  for  purposes  of  filing  an 
administrative  claim  by  the  filing  of  a 
suit  based  upon  the  same  incident  in  a 
Federal,  State,  or  local  court  against  the 
United  States  or  other  parties. 

(2)  Signatures,  (i)  The  claim  and  all 
other  papers  will  be  signed  in  ink  by  the 
claimant  or  by  his  duly  authorized 
agent.  Such  signature  will  include  the 


first  name,  middle  initial,  and  surname. 

A  married  woman  must  sign  her  claim  in 
her  given  name,  for  example.  “Mary  A. 
Doe,”  rather  than  “Mrs.  John  Doe.” 

(ii)  Where  the  claimant  is  represented, 
the  supporting  evidence  required  by 
subparagraph  a(5)  of  this  section  will  be 
required  only  if  the  claim  is  signed  by 
the  agent  or  legal  representative. 
However,  in  all  cases  in  which  a 
claimant  is  represented,  the  name  and 
address  of  the  representative  will  be 
included  in  the  ble  together  with  copies 
of  all  correspondence  and  records  of 
conversations  and  other  contacts 
maintained  and  included  in  the  file. 
Frequently,  these  records  are 
determinative  as  to  whether  the  statute 
of  limitations  has  been  tolled. 

(3)  Presentation.  The  claim  should  be 
presented  to  the  commanding  officer  of 
the  unit  involved,  or  to  the  legal  office  of 
the  nearest  Army  post,  camp,  or  station, 
or  other  military  establishment 
convenient  to  the  claimant.  In  a  foreign 
country  where  no  appropriate 
commander  is  stationed,  the  claim 
should  be  submitted  to  any  attache  of 
the  U.S.  Armed  Forces.  Claims 
cognizable  under  Article  VIII  of  the 
Agreement  Regarding  the  Status  of 
Forces  of  Parties  to  the  North  Atlantic 
Treaty,  Article  XVIII  of  the  Treaty  of 
Mutual  Cooperation  and  Security 
between  the  United  States  and  Japan 
regarding  facilities  and  areas  and  the 
Status  of  United  States  Armed  Forces  in 
Japan  (Japan  SOFA)  or  other  similar 
treaty  or  agreement  are  filed  with 
designated  claims  officials  of  the 
receiving  State. 

(e)  Evidence  to  be  submitted  by 
claimant.  The  claimant  should  submit 
the  evidence  necessary  to  substantiate 
his  claim.  It  is  essential  that 
independent  evidence  be  submitted 
which  will  substantiate  the  correctness 
of  the  amount  claimed. 

(g)  By  the  command  concerned—  (1) 
General.  If  the  claim  is  of  a  type  and 
amount  within  the  jurisdiction  of  the 
claims  office  of  the  command  concerned 
and  the  claim  is  meritorious  in  the 
amount  claimed,  it  will  be  approved  and 
paid.  If  a  claim  in  an  amount  in  excess 
of  the  monetary  jurisdiction  of  the 
claims  office,  is  meritorious  in  a  lesser 
amount  within  its  jurisdiction,  the  claim 
may  be  approved  for  payment  provided 
the  amount  offered  is  accepted  by  the 
claimant  in  settlement  of  the  claim.  If 
the  claim  is  not  of  a  type  within  the 
jurisdiction  of  the  claims  office,  or  if  the 
claimant  will  not  accept  an  amount 
within  its  jurisdiction,  the  claim  with 
supporting  papers  and  a 
recommendation  for  appropriate  action 
will  be  forwarded  to  the  next  higher 
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claims  authority.  If  the  claim  is 
determined  to  be  not  meritorious,  it  will 
be  disapproved  provided  the  claims 
office  has  settlement  authority  for 
claims  of  the  type  and  amount  involved. 
Prior  to  the  disapproval  of  a  claim  under 
a  particular  statute,  a  careful  review 
should  be  made  to  ensure  that  the  claim 
is  not  properly  payable  under  a  different 
statute  or  on  another  basis. 

{2}  Claims  within  settlement  authority 
of  USARCS  or  the  Attorney  General.  A 
copy  of  each  of  the  following  types  of 
claims  will  be  forwarded  immediately  to 
the  Commander,  USARCS:  (i)  One  that 
appears  to  be  of  a  type  that  must  be 
brought  to  the  attention  of  the  Attorney 
General  in  accordance  with  his  or  her 
regulations; 

(ii)  One  in  which  the  demand  exceeds 
$15,000;  or 

(iii)  One  which  is  a  claim  under  the 
FTCA  (§  536.50)  where  the  total  of  all 
claims,  arising  from  a  single  incident, 
actual  or  potential,  exceeds  $25,000. 
USARCS  is  responsible  for  the 
monitoring  and  settlement  of  such 
claims  and  will  be  kept  informed  on  the 
status  of  the  investigation  and 
processing  thereof.  Direct  liaison  and 
correspondence  between  the  USARCS 
and  the  field  claims  authority  or 
investigator  is  authorized  on  all  claims 
matters,  and  assistance  will  be 
furnished  as  required.  The  field  claims 
office  will  provide  USARCS  duplicates 
of  all  documentation  as  it  is  added  to 
the  field  file.  This  will  include  all 
correspondence,  memoranda,  medical 
reports,  reports,  evaluations,  and  any 
other  material  relevant  to  the 
investigation  and  processing  of  the 
claim. 

(3)  Claims  involving  privately  owned 
vehicles.  In  areas  where  the  FTCA 

(§  536.50)  is  applicable,  any  claim  except 
those  under  31  U.S.C.  3721,  arising  out  of 
an  accident  involving  a  privately  owned 
vehicle  driven  by  a  member  of  the  DA, 
or  by  ARNG  personnel  as  defined  in 
§  536.71,  based  on  an  allegation  that  the 
privately  owned  vehicle  travel  was 
within  the  scope  of  employment,  should 
be  forwarded  without  adjudication 
directly  to  the  Commander,  USARCS. 
Additional  information  is  provided  in 
§  §  536.20  through  536.35,  536.90  through 
536.97. 

(4)  Claims  within  the  exclusive 
jurisdiction  of  USARCS.  Authority  to 
settle  the  following  claims  has  been 
delegated  to  the  Commander,  USARCS, 
only:  (i)  Claims  under  Article  VIII  of  the 
Agreement  Regarding  the  Status  of 
Forces  of  Parties  to  the  North  Atlantic 
Treaty  and  other  treaties  or 
international  agreements; 


(ii)  Claims  under  §  536.60  (Maritime 
claims  not  arising  out  of  civil  works 
activities); 

(iii)  Industrial  security  claims,  DOD 
Directive  5220.6, 12  August  1985;  and 

(iv)  Claims  of  the  U.S.  Postal  Service. 
Files  of  these  claims  will  be  forwarded 
directly  to  the  Commander,  USARCS, 
with  the  report  of  investigation  and 
supporting  papers,  including  a  seven- 
paragraph  memorandum. 

(5)  Maritime  claims,  (i)  A  Copy  of  a 
claim  arising  out  of  damage,  loss,  injury, 
or  death  which  originates  on  navigable 
waters  and  is  not  considered  cognizable 
under  the  Army  Maritime  Claims 
Settlement  Act  (10  U.S.C.  4802-4804)  will 
be  forwarded  immediately  to  the 
Commander,  USARCS.  A  determination 
will  be  made  as  to  whether  the  claim 
must  be  processed  under  the  Suits  in 
Admiralty  Act  or  the  Public  Vessels  Act 
or  may  be  considered  administratively. 

(ii)  In  a  maritime  claim  cannot  be 
settled  administratively,  the  claimant 
will  be  advised  that  he  must  file  a  suit. 

(iii)  If  it  is  determined  that  both 
administrative  and  judicial  remedies  are 
available,  the  claim  may  be  processed 
administratively  and  the  claimant 
advised  of  the  need  to  file  a  suit  within  2 
years  of  the  date  of  occurrence  if  he 
chooses  his  judicial  remedy. 

(iv)  If  the  claim  is  for  damage  to 
property,  or  injury  to  person, 
consummated  on  land,  a  claimant  who 
makes  an  oral  inquiry  or  demand  will  be 
advised  that  no  suit  can  be  filed  until  a 
period  of  six  months  has  expired  after  a 
claim  in  writing  is  submitted. 

(v)  If  it  is  determined  by  the 
Commander,  USARCS,  that  a  claim, 
apparently  maritime  in  nature,  is  not 
within  the  maritime  jurisdiction,  the 
claimant  will  be  so  advised,  and  the 
claim  will  be  returned  for  processing 
under  the  appropriate  section  of  this 
regulation. 

(h)  By  district  or  division  engineer. 

The  district  or  division  engineer  area 
claims  office  will  take  the  action  of  an 
initial  claims  authority.  Files  of  unpaid 
claims  should  be  forwarded  directly  to 
USARCS.  An  information  copy  will  be 
sent  to  the  next  higher  engineer 
authority  unless  such  requirement  is 
waived. 

(i)  By  higher  settlement  authority.  A 
higher  claims  settlement  authority  may 
take  action  with  respect  to  a  claim  in  the 
same  manner  as  the  initial  claims  office. 
However,  if  it  is  determined  that  any 
further  attempt  to  settle  the  claim  would 
be  unwarranted,  the  claim  will  be 
forwarded  to  the  Commander,  USARCS, 
with  recommendations. 


§  536.6  Determination  of  liability. 

(a)  In  the  adjudication  of  tort  claims, 
the  liability  of  the  United  States 
generally  is  determined  in  accordance 
with  the  law  of  the  State  or  country 
where  the  act  or  omission  occurred, 
except  that  any  conflict  between  local 
law  and  the  applicable  United  States 
statute  will  be  resolved  in  favor  of  the 
latter.  However,  in  claims  by 
inhabitants  of  the  United  States  arising 
in  foreign  countries,  liability  is 
determined  in  accordance  with  general 
principles  of  tort  law  common  to  the 
majority  of  American  jurisdictions  as 
evidenced  by  Federal  case  law  and 
standard  legal  publications,  except  as  it 
applies  to  absolute  liability.  Where 
liability  is  not  clear  or  other  issues  exist, 
settlements  should  truly  reflect  the 
uncertainties  in  the  adjudication  of  such 
issues.  Compromise  settlements  are 
encouraged  provided  agreement  can  be 
reached  that  reflects  the  reduced  value 
of  the  damages  as  measured  against  the 
full  value  or  range  of  value  if  such 
uncertainties  or  issues  did  not  exist  and 
were  it  possible  for  the  claimant  to 
successfully  litigate  the  claim. 

(b)  Quantum  exclusion.  The  costs  of 
filing  a  claim  and  similar  costs,  for 
example,  court  costs,  bail,  interest, 
inconvenience  expenses,  or  costs  of  long 
distance  telephone  calls  or 
transportation  in  connection  with  the 
preparation  of  a  claim,  are  not  proper 
quantum  elements  and  will  not  be 
allowed. 


(a)  General.  A  claim  for  personal 
injury  or  death  of  a  member  of  the 
Armed  Forces  of  the  United  States  or  a 
civilian  employee  of  the  United  States 
that  accrued  incident  to  his  service  is 
not  payable  under  this  regulation.  A 
claim  for  property  damage  that  accrued 
incident  to  the  service  of  a  member  of 
the  Armed  Forces  may  be  payable  under 
31  U.S.C.  3721  or  §§  536.20  through 
536.35  depending  on  the  facts. 

(b)  Property  damage  claims.  A  claim 
for  damage  to  or  loss  of  personal 
property  of  a  claimant  who  is  within  one 
of  the  categories  of  proper  party 
claimants  under  31  U.S.C.  3721,  which  is 
otherwise  cognizable  under  31  U.S.C. 
3721,  must  first  be  considered 
thereunder.  If  a  claim  is  not  clearly 
compensable  under  31  U.S.C.  3721,  and 
it  arises  incident  to  a  noncombat 
activity  of  the  DA  or  was  caused  by  a 
negligent  or  wrongful  act  or  omission  of 
military  personnel  or  civilian  employees 
of  the  Department  of  Defense  (DOD),  it 
may  be  cognizable  under  either 
§§536.20  through  536.35  or  §  536.50.  The 


§  536.7  Incident  to  service  exclusionary 
rule. 
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claim,  if  meritorious  in  fact,  will 
probably  be  payable  under  one 
authorization  or  another  regardless  of 
whether  the  claim  accrued  incident  to 
the  service  of  the  claimant. 

(c)  Personal  injury  and  death  claims. 

(1)  Only  after  the  death  or  personal 
injury  (which  is  the  subject  of  the  claim) 
has  been  determined  to  have  not  been 
incurred  incident  to  the  member’s 
service  should  §  §  536.20  through  536.35 
and  §  536.50  be  studied  to  determine 
which,  if  either,  provides  a  proper  basis 
for  settlement  of  the  claim.  In  any  event, 
the  rule  in  U.S.  v.  Brooks,  176  F.2d  482 
(4th  Cir.  1949)  requiring  setoff  of 
amounts  obtained  through  military  or 
veterans’  compensation  systems  against 
amounts  otherwise  recoverable  will  be 
followed.  Other  Government  benefits, 
funded  by  general  treasury  revenues 
and  not  by  the  claimant’s  contributions, 
may  also  be  used  as  a  setoff  against  the 
settlement.  (See,  Overton  v.  United 
States,  619  F.2d  1299  (8th  Cir.  1980)). 

(2)  As  the  incident  to  service  issue  is 
determinative  as  to  whether  this  type  of 
claim  may  be  processed 
administratively  at  all,  the  applicable 
law  and  facts  should  be  carefully 
considered  before  deciding  that  injury  or 
death  was  not  incident  to  service.  Such 
claims  also  are  often  difficult  to  settle 
on  the  issue  of  quantum  and  thus  more 
likely  to  end  in  litigation.  Moreover,  the 
United  States  may  well  elect  to  defend 
the  lawsuit  on  the  basis  of  the  incident 
to  service  exclusion,  and  this  defense 
could  be  prejudiced  by  a  contrary 
administrative  determination  that  a 
service  member’s  personal  injuries  or 
death  were  not  incident  to  service. 
Doubtful  cases  will  be  fowarded  to  the 
Commander,  USARCS  without  action 
along  with  sufficient  factual  information 
to  permit  a  determination  of  the  incident 
to  service  question. 

§  536.8  Use  of  appraisers  and  independent 
medical  examinations. 

(a)  Appraisers.  Appraisers  should  be 
used  in  all  claims  where  an  appraisal  is 
reasonably  necessary  and  useful  in 
effectuating  the  administrative 
settlement  of  the  claims.  The  decision  to 
use  an  appraiser  is  at  the  discretion  of 
DA. 

(b)  Independent  medical 
examinations.  In  claims  involving 
serious  personal  injuries,  for  example, 
normally  those  cases  in  which  there  is 
an  allegation  of  temporary  or  permanent 
disability,  the  claimant  should  be 
examined  by  an  independent  physician, 
or  other  medical  specialist,  depending 
upon  the  nature  and  extent  of  the 
injuries.  The  decision  to  conduct  an 
independent  medical  examination  is  at 
the  discretion  of  DA. 


§  536.9  Effect  on  award  of  other  payments 
to  claimant. 

The  total  award  to  which  the  claimant 
(and  subrogee)  may  be  entitled  normally 
will  be  computed  as  follows:  (a) 
Determine  the  total  of  the  loss  or 
damage  suffered. 

(b)  Deduct  from  the  total  loss  or 
damage  suffered  any  payment, 
compensation,  or  benefit  the  claimant 
has  received  from  the  following  sources: 

(1)  The  U.S.  or  ARNG  employee/ 
member  who  caused  the  damage. 

(2)  The  U.S.  or  ARNG  employee’s/ 
member’s  insurer. 

(3)  Any  person  or  agency  in  a  surety 
relationship  with  the  U.S.  employee;  or 

(4)  Any  joint  tortfeasor  or  insurer,  to 
include  Government  contractors  under 
contracts  or  in  jurisdictions  where  it  is 
permissible  to  obtain  contribution  or 
indemnity  from  the  contractor  in 
settlement  of  claims  by  contractor 
employees  and  third  parties. 

(5)  Any  advance  payment  made 
pursuant  to  §  536.13. 

(6)  Any  benefit  or  compensation 
based  directly  or  indirectly  on  an 
employer-employee  relationship  with 
the  United  States  or  Government 
contractor  and  received  at  the  expense 
of  the  United  States  including  but  not 
limited  to  medical  or  hospital  services, 
burial  expenses,  death  gratuities, 
disability  payment,  or  pensions. 

(7)  The  State  (Commonwealth  and  so 
forth)  whose  employee  or  ARNG 
member  caused  or  generated  an  incident 
that  was  a  proximate  cause  of  the 
resulting  damages. 

(8)  Value  of  Federal  medical  care. 

(9)  Benefits  paid  by  the  Veterans 
Administration  (VA)  that  are  intended 
to  compensate  the  same  elements  of 
damage.  When  the  claimant  is  receiving 
money  benefits  from  the  VA  under  38 
U.S.C.  351  for  a  non-service  connected 
disability  or  death  based  on  the  injury 
that  is  the  subject  of  the  claim, 
acceptance  of  a  settlement  or  an  award 
under  the  FTCA  (§  536.50)  will 
discontinue  the  VA  monetary  benefits 
until  the  amount  that  would  have 
otherwise  been  received  in  VA 
monetary  benefits  is  equal  to  the  total 
amount  of  the  agreement  or  award 
including  attorney  fees.  While  monetary 
benefits  received  under  38  U.S.C.  351 
must  be  discontinued  as  above,  medical 
benefits,  that  is,  VA  medical  care  may 
continue  provided  the  settlement  or 
award  expressly  provides  for  such 
continuance  and  the  appropriate  VA 
official  is  informed  of  such  continuance. 

(10)  When  the  claimant  is  receiving 
money  benefits  under  38  U.S.C.  410(b) 
for  non-service  connected  death,  arising 
from  the  injury  that  is  the  subject  of  the 
claim,  acceptance  of  a  settlement  or 


award  under  the  FTCA  (§  536.50)  or 
under  any  other  tort  procedure  will 
discontinue  the  VA  benefits  until  the 
amount  that  would  have  otherwise  been 
received  in  VA  benefits  is  equal  to  the 
amount  of  the  total  settlement  or  award 
including  attorney  fees.  The 
discontinuation  of  monetary  benefits 
under  38  U.S.C.  410(b)  has  no  effect  on 
the  receipt  of  other  VA  benefits.  The 
claimant  should  be  informed  of  the 
foregoing  prior  to  the  conclusion  of  any 
settlement  and  thus  afforded  an 
opportunity  to  make  appropriate 
adjustment  in  the  amount  being 
negotiated. 

(11)  Value  of  other  Federal  benefits  to 
which  the  claimant  did  not  contribute, 
or  at  least  to  the  extent  they  are  funded 
from  general  revenue  appropriation. 

(12)  Collateral  sources  where 
permitted  by  State  law  (for  example, 
State  or  Federal  workers’  compensation, 
social  security,  private  health,  accident, 
and  disability  benefits  paid  as  a  result 
of  injuries  caused  by  a  health  care 
provider). 

(c)  No  deduction  will  be  made  for  any 
payment  the  claimant  has  received  by 
way  of  voluntary  contributions,  such  as 
donations  of  charitable  organizations. 

(d)  Where  a  payment  has  been  made 
to  the  claimant  by  his  insurer  or  other 
subrogee,  or  under  workmen’s 
compensation  insurance  coverage,  as  to 
which  subrogated  interests  are 
allowable,  the  award  based  on  total 
damages  will  be  apportioned  as  their 
separate  interests  are  indicated  (see 

§  536.5(b)). 

(e)  After  deduction  of  permissible 
collateral  and  non-collateral  sources, 
also  deduct  that  portion  of  the  loss  or 
damage  believed  to  have  been  caused 
by  the  negligence  of  the  claimant,  third 
parties  whose  negligence  can  be 
imputed  to  the  claimant,  or  joint 
tortfeasors  who  are  liable  for  their  share 
of  the  negligence  (for  example,  where 
some  form  of  the  Uniform  Contribution 
Among  Joint  Tortfeasors  Act  has  been 
passed). 

(f)  Claims  with  more  than  one 
potential  source  of  recovery. 

(1)  The  Government  seeks  to  avoid 
multiple  recovery,  that  is,  claimants 
seeking  recovery  from  more  than  one 
potential  source,  and  to  minimize  the 
award  it  must  make.  The  claims 
investigation  should  therefore  identify 
other  parties  potentially  liable  to  the 
claimant  and/or  their  insurance  carriers; 
indicate  the  status  of  any  claims  made 
or  include  a  statement  that  none  has 
been  made  so  that  it  can  be  assured 
there  is  only  one  recovery  and  the 
Government  does  not  pay  a 
disproportionate  share.  Where  no  claim 
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has  been  made  by  the  claimant  against 
others  potentially  liable,  if  applicable 
State  law  grants  the  Government  the 
right  to  indemnity  or  contribution,  and  it 
is  felt  the  Government  may  be  entitled 
to  either  under  the  facts  developed  by 
the  claims  investigation,  the  claims 
officer  or  attorney  should  formally 
notify  the  other  parties  of  their  potential 
liability,  the  Government’s  willingness 
to  share  information,  and  its  expectation 
of  shared  responsibility  for  any 
settlement.  Furthermore,  the  claimant 
may  be  receiving  or  entitled  to  receive 
benefits  from  collateral  and  non¬ 
collateral  sources,  which  can  be 
deducted  from  the  total  loss  or  damage. 
Accordingly,  a  careful  review  must  be 
mads  of  applicable  State  laws  regarding 
joint  and  several  liability,  indemnity, 
contribution,  comparative  negligence, 
and  the  collateral  source  doctrine. 

(2)  If  a  demand  by  a  claimant  or  an 
inquiry  by  a  potential  claimant  is 
directed  solely  to  the  Army,  in  a 
situation  where  it  appears  that  the 
responsible  Army  employee  may  have 
applicable  insurance  coverage,  inquiry 
should  be  made  of  the  employee  as  to 
whether  he  has  liability  insurance,  (i)  If 
so,  determine  if  the  insurer  has  made  or 
will  make  any  payment  to  claimant. 
Under  applicable  State  law,  the  United 
.States  may  be  an  additional  named 
insured  entitled  to  coverage  under  the 
employee’s  liability  policy.  (See  16 
ALR3d  1411;  United  States  v.  State  Farm 
Mutual  Ins.  Co.,  245  F.  Supp.  58  (D.  Ore. 
1965.)  Therefore,  where  there  may  be 
applicable  insurance  coverage,  there 
should  be  a  review  of  the  policy 
language  together  with  the  rules  and 
regulations  of  the  State  insurance 
regulatory  body  to  determine  whether 
the  United  States  comes  within  the 
definition  of  “insured,”  and  whether  the 
exclusion  of  the  United  States  from 
policy  coverage  conforms  with  state  law 
and  policy. 

(ii)  If  the  employee  refuses  to 
cooperate  in  providing  this  information, 
he  or  she  should  be  advised  to  comply 
with  the  notice  requirements  of  the 
insurance  policy  and  to  request  the 
insurance  carrier  contact  the  claims 
officer  or  attorney.  In  addition,  other 
sources  of  information,  such  as  vehicle 
registration  records,  will  be  checked  to 
ascertain  the  employee’s  insurer.  The 
case  should  be  followed  to  ascertain 
whether  the  employee’s  insurer  has 
made  or  will  make  any  payment  to  the 
claimant  before  deciding  whether  to 
settle  the  claim  against  the  Government. 
Normally,  the  award,  if  any,  to  the 
claimant  will  be  reduced  by  the  amount 
of  the  payment  of  the  employee’s 
insurance  carrier. 


(3)  If  the  employee  is  the  sole  target  of 
the  claim  and  Army  claims  authorities 
arrange  to  have  the  claim  made  against 
the  Government,  the  member  or 
employee  should  be  required  to  notify 
his  or  her  insurance  carrier  according  to 
the  policy  and  inform  DA  claims 
authorities  as  to  the  details  of  the 
insurance  coverage,  including  the  name 
of  the  insurance  carrier.  Except  when 
the  “Driver’s  Act”  is  applicable,  the 
insurance  carrier  is  expected  to 
participate  in  the  negotiation  of  the 
claims  settlement  and  to  pay  its  fair 
share  of  any  award  to  the  claimant. 

(4)  Where  the  responsible  Army 
employee  is  “on  loan”  to  another 
employer  other  than  the  United  States, 
for  example,  civilian  institution  for 
ROTC  instructor,  or  performing  duties 
for  a  foreign  government,  inquiry  should 
be  made  to  determine  whether  there  is 
applicable  statutory  or  insurance 
coverage  concerning  the  acts  of  the 
responsible  employee  and  contribution 
or  indemnification  sought  as 
appropriate.  In  the  case  of  foreign 
governments,  applicable  treaties  or 
agreements  are  considered  controlling. 

(5)  A  great  many  claims  cognizable 
under  the  FTCA  (§  536.50)  are  now 
settled  on  a  compromise  basis.  A  major 
consideration  in  many  such  settlements 
is  the  identification  of  other  sources  of 
recovery.  This  is  true  in  a  variety  of 
factual  situations  where  there  is  a 
potential  joint  tortfeasor;  for  example, 
multi-vehicle  accidents  with  multiple 
drivers  and  guest  passengers,  State  or 
local  government  involvement, 
contractors  performing  non-routine 
tasks  for  the  Government,  medical 
treatment  rendered  to  a  claimant  by 
non-Govemment  employees,  or 
incidents  caused  by  a  member  or 
employee  of  the  military  department  of  a 
State  or  Commonwealth  with  whom  the 
DA  does  not  have  a  cost-sharing 
agreement.  The  law  of  the  jurisdiction 
regarding  joint  and  several  liability, 
indemnity  and  contribution  may  permit 
shared  financial  responsibility,  but  even 
in  jurisdictions  which  do  not  permit 
contribution,  a  compromise  settlement 
can  often  be  reached  with  the  other 
tortfeasor’s  insurance  company  paying  a 
portion  of  the  total  amount  of  the  claim 
against  the  Government.  For  these 
reasons,  every  effort  should  be  made  to 
identify  the  insurance  of  all  potential 
tortfeasors  involved  and  the  status  of 
any  claims  made,  and  to  demand 
contribution  or  indemnity  where  there  is 
a  substantial  reason  to  believe  that 
liability  for  the  loss  or  damage  should  be 
shared. 

(6)  Whenever  a  claim  is  filed  against 
the  Government  under  a  statute  which 


does  not  permit  the  payment  of  a 
subrogated  interest,  it  is  important  to 
ensure  that  full  information  is  obtained 
from  the  claimant  regarding  insurance 
coverage,  if  any,  since  it  is  the  clear 
legislative  intent  of  such  statutes  that 
insurance  coverage  be  fully  utilized 
before  using  appropriated  funds  to  pay 
the  claims. 

§  536.10  Settlement  agreement 

(a)  General.  Except  under  31  U.S.C. 
3721,  if  a  claim  is  determined  to  be 
meritorious  in  an  amount  less  than 
claimed,  or  if  a  claim  involving  personal 
injuries  or  death  is  approved  in  full,  a 
settlement  agreement  will  be  obtained 
prior  to  payment.  Acceptance  by  a 
claimant  of  an  award  constitutes  a  full 
and  final  settlement  and  release  of  any 
and  all  claims  against  the  United  States 
and  against  the  military  or  civilian 
personnel  whose  act  or  omission  gave 
rise  to  the  claim. 

(b)  Claims  involving  workmen’s 
compensation  carriers.  The  settlement 
of  a  claim  involving  a  claimant  who  has 
elected  to  receive  workmen's 
compensation  benefits  under  local  law 
may  require  the  consent  of  the 
workmen's  compensation  carrier  and  in 
certain  jurisdictions  the  State  agency 
with  authority  over  workmen’s 
compensation  awards.  Accordingly, 
claims  approval  and  settlement 
authorities  should  be  aware  of  local 
requirements. 

§  536.1 1  Appeals  and  notification  to 
claimant  as  to  denial  of  claims. 

(a)  General.  The  nature  and  extent  of 
the  written  notification  to  the  claimant 
as  to  the  denial  of  his  claim  should  be 
based  on  whether  the  claimant  has  a 
judicial  remedy  following  denial  or 
whether  he  has  an  administrative 
recourse  to  appeal.  Where  there  is  a 
judicial  remedy,  the  written  notification 
should  be  general,  as  the  various 
defenses  to  be  employed  by  the  United 
States  in  any  subsequent  litigation  is  a 
matter  finally  for  determination  by  the 
Attorney  General  or  the  appropriate 
U.S.  Attorney.  On  the  other  hand,  in 
cases  in  which  an  administrative  appeal 
is  provided,  the  basis  for  denial  should 
be  more  explicit  and  certain;  only  in  this 
way  can  the  claimant  be  required  to 
completely  particularize  his  grounds  for 
appeal. 

(b)  Final  Actions  under  the  Federal 
Tort  Claims  Act  (28  U.S.C.  2671-2680). 
§536.50.  If  the  settlement  authority  has 
information  available  which  could 
possibly  be  a  persuasive  factor  in  the 
decision  of  the  claimant  as  to  whether  to 
resort  to  litigation,  such  information 
may  be  orally  transmitted  to  the 
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claimant  and,  in  appropriate  cases, 
released  under  normal  procedures  in 
accordance  with  AR  340-17.  However, 
the  written  notification  of  the  denial 
should  be  general  in  nature;  for 
example,  denial  on  the  weaker  ground 
of  contributory  negligence  should  be 
avoided,  and  the  inclination  should  be 
to  deny  on  the  basis  that  the  claimant 
was  solely  responsible  for  the  incident. 
The  claimant  will  be  informed  in  writing 
of  his  right  to  bring  an  action  in  the 
appropriate  United  States  District  Court 
not  later  than  6  months  after  the  date  of 
mailing  of  the  notification. 

(c)  Denials  under  the  MCA  (10  U.S.C. 
2733)  §§536.20  through  536.35  and  the 
NGCA  (32  U.S.C.  715)  §§536.70  through 
536.81.  Claims  disapproved  under  these 
statutes  are  subject  to  appeal  and  the 
claimant  will  be  so  informed.  Also,  the 
notice  of  disapproval  will  be  sufficiently 
detailed  to  provide  the  claimant  with  an 
opportunity  to  know  and  attempt  to 
overcome  the  basis  for  the  disapproval. 
The  claimant  should  not  be  afforded  a 
valid  basis  for  claiming  surprise  when 
an  issue  adverse  to  him  is  asserted  as  a 
basis  for  denying  his  appeal. 

(d)  Denials  on  jurisdictional  grounds. 
Regardless  of  the  nature  of  the  claim 
presented  or  the  statute  under  which  it 
may  be  considered,  claims  denied  on 
jurisdictional  grounds  which  are  valid, 
certain,  and  not  easily  overcome  and  in 
which  for  this  reason  no  detailed 
investigation  as  to  the  merits  of  the 
claim  is  conducted,  should  contain  in 
the  denial  letter  a  general  statement  to 
the  effect  that  the  denial  on  such 
grounds  is  not  to  be  construed  as  an 
expression  of  opinion  on  the  merits  of 
the  claim  or  an  admission  of  liability.  If 
sufficient  factual  information  is 
available  to  make  a  tentative  ruling  on 
the  merits  of  the  claim,  liability  may  be 
expressly  denied. 

(e)  Where  claim  may  be  considered 
under  more  than  one  statute.  In  cases  in 
which  it  is  doubtful  as  to  whether  the 
MCA  (§§536.20  through  536.35)  or  the 
NGCA  (§§536.70  through  536.81)  or  the 
FTC  A  (§  536.50)  is  the  appropriate 
statute  under  which  to  consider  the 
claim,  the  claimant  will  be  advised  of 
the  alternatives,  for  example,  the  right  to 
sue  or  the  right  to  appeal.  Similarly,  a 
claimant  may  be  advised  of  his 
alternative  remedies  when  the  claimant 
is  a  military  member  and  the  issue  of 
"incident  to  service”  is  not  clear. 

§  536.12  Effect  of  payment. 

Acceptance  of  an  award  by  the 
claimant,  except  for  an  advance 
payment,  constitutes  for  the  United 
States,  and  for  the  military  member  or 
civilian  employee  whose  act  or  omission 
gave  rise  to  the  claim,  a  release  from  all 


liability  to  the  claimant  based  on  the  act 
or  omission. 

§536.13  Advance  payments. 

(a)  Purpose.  This  section  implements 
the  Act  of  September  8, 1961  (75  Stat. 

488, 10  U.S.C.  2736),  as  amended  by  Pub. 

L.  90-521  (82  Stat.  874)  and  Pub.  L.  98- 
564  (98  Stat.  2918).  No  new  liability  is 
created  by  10  U.S.C.  2736,  which  merely 
permits  partial  advance  payments  on 
meritorious  claims  as  specified  in  this 
section. 

(b)  Conditions  for  advance  payment. 

An  advance  payment  not  in  excess  of 
$10,000  is  authorized  in  the  limited 
category  of  claims  resulting  in 
immediate  hardship  arising  from 
incidents  that  are  payable  under  the 
provisions  of  §  §  536.20  through  536.35, 
536.70  through  536.81,  or  the  FCA  (10 
U.S.C.  2734).  An  advance  payment  is 
authorized  only  under  the  following 
circumstances: 

(1)  The  claim  must  be  determined  to 
be  cognizable  and  meritorious  under  the 
provisions  of  either  §§  536.20  through 
536.35,  and  536.70  through  536.81,  or  the 
FCA  (10  U.S.C.  2734). 

(2)  There  exists  an  immediate  need  of 
the  person  who  suffered  the  injury, 
damage,  or  loss,  or  of  the  family  of  a 
person  who  was  killed,  for  food, 
clothing,  shelter,  medical  or  burial 
expenses,  or  other  necessities,  and  other 
resources  for  such  expenses  are  not 
reasonably  available. 

(3)  The  payee,  so  far  as  can  be 
determined,  would  be  a  proper  claimant, 
as  is  the  spouse  or  next  of  kin  of  a 
claimant  who  is  incapacitated. 

(4)  The  total  damage  sustained  must 
exceed  the  amount  of  the  advance 
payment. 

(5)  A  properly  executed  advance 
payment  acceptance  agreement  has 
been  obtained. 

Claims  Arising  From  Activities  of 
Military  or  Civilian  Personnel  or 
Incident  to  Noncombat  Activities 

§  536.20  Statutory  authority. 

The  statutory  authority  for  §  §  536.20 
through  536.35  is  contained  in  the  Act  of 
August  10, 1956  (70A  Stat.  153, 10  U.S.C. 
2733)  commonly  referred  to  as  the 
Military  Claims  Act  (MCA),  as  amended 
by  Pub.  L.  90-522,  September  26, 1968  (82 
Stat.  875),  Pub.  L.  90-525,  September  26, 
1968  (82  Stat.  877),  Pub.  L.  91-312,  July  8, 
1970  (84  Stat.  412)  and  Pub.  L.  93-336, 
July  8, 1974  (88  Stat.  291);  and  the  Act  of 
September  9, 1961  (75  Stat.  488, 10  U.S.C. 
2736),  as  amended  by  Pub.  L.  90-521, 
September  26, 1968  (82  Stat.  874)  and 
Pub.  L.  98-564,  October  30, 1984  (98  Stat. 
2918). 


§536.21  Definitions. 

The  definitions  of  terms  set  forth  in 
§  536.3  are  applicable  to  §§  536.20 
through  536.35. 

§  536.22  Scope. 

Sections  536.20  through  536.35  are 
applicable  in  all  places  and  prescribe 
the  substantive  bases  and  special 
procedural  requirements  for  the 
settlement  of  claims  against  the  United 
States  for  death,  personal  injury,  or 
damage  to  or  loss  or  destruction  of 
property  caused  by  military  personnel  or 
civilian  employees  of  the  DA  acting 
within  the  scope  of  their  employment,  or 
otherwise  incident  to  the  noncombat 
activities  of  the  DA,  provided  such  claim 
is  not  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard  or  a  civilian  officer  or  employee 
whose  injury  or  death  is  incident  to 
service. 

§  536.23  Claims  payable. 

(a)  General.  Unless  otherwise 
prescribed,  a  claim  for  personal  injury, 
death,  or  damage  to  or  loss  of  real  or 
personal  property  is  payable  under 

§  §  536.20  through  536.35  when — 

(1)  Caused  by  an  act  or  omission 
determined  to  be  negligent,  wrongful,  or 
otherwise  involving  fault  of  military 
personnel  or  civilian  officers  or 
employees  of  the  Army  acting  within  the 
scope  of  their  employment,  or 

(2)  Incident  to  the  noncombat 
activities  of  the  Army. 

(b)  Property.  The  loss  or  damage  to 
property  which  may  be  the  subject  of 
claims  under  §  §  536.20  through  536.35 
includes — 

(1)  Real  property  used  and  occupied 
under  a  lease,  express  or  implied,  or 
otherwise  (for  example,  in  connection 
with  training,  field  exercises,  or 
maneuvers).  An  allowance  may  be  made 
for  the  use  and  occupancy  of  real 
property  arising  out  of  trespass  or  other 
tort,  even  though  claimed  as  rent. 

(2)  Personal  property  bailed  to  the 
Government  under  an  agreement, 
express  or  implied,  unless  the  owner  has 
expressly  assumed  the  risk  of  damage  or 
loss.  Some  losses  may  be  payable  using 
Operations  and  Maintenance,  Army 
funds.  Clothing  damage  or  loss  claims 
arising  out  of  the  operation  of  an  Army 
Quartermaster  laundry  are  considered 
to  be  incident  to  service  and  are  payable 
only  if  claimant  is  not  a  proper  claimant 
under  31  U.S.C.  3721. 

(3)  Registered  or  insured  mail  in  the 
possession  of  the  Army,  even  though  the 
loss  was  caused  by  a  criminal  act. 

(c)  Effect  ofFTCA.  A  claim  arising  in 
the  United  States  may  be  settled  under 
§§536.20  through  536.35  only  if  the 
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FTCA  (28  U.S.C.  2671-2680),  §  536.50, 
has  been  judicially  determined  not  to  be 
applicable  to  claims  of  this  nature,  or  if 
the  claim  arose  incident  to  noncombat 
activities. 

(d)  Advance  payments.  Advance 
payments  under  10  U.S.C.  2736,  as 
amended,  in  partial  payment  of 
meritorious  claims  to  alleviate 
immediate  hardship  are  authorized. 

§  536.24  Claims  not  payable. 

A  claim  is  not  payable  under  §  §  536.20 
through  536.35  which — 

(a)  Results  wholly  from  the  negligent 
or  wrongful  act  of  the  claimant  or  agent. 

(b)  Is  for  reimbursement  for  medical, 
hospital,  or  burial  expenses  furnished  at 
the  expense  of  the  United  States. 

(c)  Is  purely  contractual  in  nature. 

(d)  Arises  from  private  as 
distinguished  from  Government 
transactions. 

(e)  Is  based  solely  on  compassionate 
grounds. 

(f)  Is  for  war  trophies  or  articles 
intended  directly  or  indirectly  for 
persons  other  than  the  claimant  or 
members  of  his  or  her  immediate  family, 
such  as  articles  acquired  to  be  disposed 
of  as  gifts  or  for  sale  to  another, 
voluntarily  bailed  to  the  Army,  or  is  for 
precious  jewels  or  other  articles  of 
extraordinary  value  voluntarily  bailed 
to  the  Army.  The  preceding  sentence  is 
not  applicable  to  claims  involving 
registered  or  insured  mail.  No  allowance 
will  be  made  for  any  item  when  the 
evidence  indicates  that  the  acquisition, 
possession,  or  transportation  thereof 
was  in  violation  of  DA  directives. 

(g)  Is  for  rent,  damage,  or  other 
payments  involving  the  acquisition,  use, 
possession,  or  disposition  of  real 
property  or  interests  therein  by  and  for 
the  DA,  except  as  authorized  by 

§  536.23(b)(1).  Real  estate  claims 
founded  upon  contract  are  generally 
processed  under  AR  405-15. 

(h)  Is  not  in  the  best  interests  of  the 
United  States,  is  contrary  to  public 
policy,  or  is  otherwise  contrary  to  the 
basic  intent  of  the  governing  statute  (10 
U.S.C.  2733);  for  example,  claims  by 
inhabitants  of  unfriendly  foreign 
countries  or  by  or  based  on  injury  or 
death  of  individuals  considered  to  be 
unfriendly  to  the  United  States.  When  a 
claim  is  considered  to  be  not  payable  for 
the  reasons  stated  in  this  paragraph,  it 
will  be  forwarded  for  appropriate  action 
to  the  Commander,  USARCS,  together 
with  the  recommendations  of  the 
responsible  claims  office. 

(i)  If  presented  by  a  national,  or  a 
corporation  controlled  by  a  national,  or 
a  country  at  war  or  engaged  in  armed 
conflict  with  the  United  States,  or  of  any 
country  allied  with  such  enemy  country 


unless  the  settlement  authority  having 
jurisdiction  over  the  claim  determines 
that  the  claimant  is  and,  at  the  time  of 
the  incident,  was  friendly  to  the  United 
States.  A  prisoner  of  war  or  an  interned 
enemy  alien  is  not  excluded  as  to  a 
claim  for  damage,  loss,  or  destruction  of 
personal  property  in  the  custody  of  the 
Government  otherwise  payable. 

(j)  Is  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard  or  a  civilian  employee  thereof 
which  is  incident  to  his  or  her  service 
(10  U.S.C.  2733(b)(3)). 

(k)  The  types  of  claims  not  payable 
under  the  FTCA  (see  §  536.50(j))  are  also 
not  payable  under  §  §  536.20  through 
536.35  with  the  following  exceptions; 

(l)  The  foreign  country  exclusion  in  28 
U.S.C.  2680(k)  does  not  apply  to  claims 
under  §§536.20  through  536.35. 

(2)  The  Feres  bar  in  §  536.50(j)(l)  does 
not  apply  to  claims  under  §  §  536.20 
through  536.35,  but  see  the  exclusion  in 
paragraph  (j)  of  this  section. 

§  536.25  Claims  also  cognizable  under 
other  statutes. 

(a)  General.  Claims  based  upon  a 
single  act  or  incident  cognizable  under 
§§536.20  through  536.35,  which  are  also 
cognizable  under  the  FTCA  (28  U.S.C. 
2671-2680)  §  536.50,  the  Army  Maritime 
Claims  Settlement  Act  (10  U.S.C.  4801- 
04,  4806)  §  536.60,  the  FCA  (10  U.S.C. 
2734),  or  Title  31,  U.S.C.  section  3721 
(Personnel  Claims),  will  be  considered 
first  under  the  latter  statutes.  If  not 
payable  under  any  of  those  latter 
statutes,  the  claim  will  be  considered 
under  §  §  536.20  through  536.35. 

(b)  Claims  in  litigation.  Disposition 
under  §  §  536.20  through  536.35  of  any 
claim  of  the  type  covered  by  this  section 
that  goes  into  litigation  in  any  State  or 
Federal  court  under  any  State  or  Federal 
statute  or  ordinance  will  be  suspended 
pending  disposition  of  such  litigation 
and  the  claim  file  will  be  forwarded  to 
the  Commander,  USARCS.  The 
Commander,  USARCS,  in  coordination 
with  the  U.S.  Department  of  Justice,  may 
determine  that  final  disposition  under 

§  §  536.20  through  536.35  during 
pendency  of  the  litigation  is  in  the  best 
interests  of  the  United  States.  This 
section  will  also  apply  to  any  litigation 
brought  against  any  agent  of  the  United 
States  in  his  or  her  individual  capacity 
which  is  based  upon  the  same  acts  or 
incidents  upon  which  a  claim  under 
§§536.20  through  536.35  is  based. 

§  536.26  Presentation  of  claims. 

(a)  When  claim  must  be  presented.  A 
claim  may  be  settled  under  this 
§§536.20  through  536.35  only  if 
presented  in  writing  within  2  years  after 
it  accrues,  except  that  if  it  accrues  in 


time  of  war  or  armed  conflict,  or  if  war 
or  armed  conflict  intervenes  within  2 
years  after  it  accrues,  and  if  good  cause 
is  shown,  the  claim  may  be  presented 
not  later  than  2  years  after  war  or  armed 
conflict  is  terminated.  As  used  in  this 
section,  a  war  or  armed  conflict  is  one  in 
which  any  Armed  Force  of  the  United 
States  is  engaged..  The  dates  of 
commencement  and  termination  of  an 
armed  conflict  must  be  as  established 
by  concurrent  resolution  of  Congress  or 
by  determination  of  the  President. 

(b)  Where  claim  must  be  presented.  A 
claim  must  be  presented  to  an  agency  or 
instrumentality  of  the  DA.  However,  the 
statute  of  limitations  is  tolled  if  a  claim 
is  Hied  with  another  agency  of  the 
Government  and  is  forwarded  to  the  DA 
within  6  months,  or  if  the  claimant 
makes  inquiry  of  the  DA  concerning  his 
or  her  claim  within  6  months  after  it  was 
filed  with  another  agency  of  the 
Government.  If  a  claim  is  received  by  an 
official  of  the  DA  who  is  not  a  claims 
approval  or  settlement  authority  under 
§  §  536.20  through  536.35,  the  claim  will 
be  transmitted  without  delay  to  the 
nearest  claims  office  or  JA  office  for 
delivery  to  such  an  authority. 

§  536.27  Procedures. 

So  far  as  not  inconsistent  with 
§  §  536.20  through  536.35,  the  procedures 
set  forth  in  §  §  536.1  through  536.13  will 
be  followed.  Subrogated  claims  will  be 
processed  as  prescribed  in  §  536.5(b). 

§  536.28  Law  applicable. 

(a)  As  to  claims  arising  in  the  United 
States,  its  territories,  commonwealths, 
and  possessions,  the  law  of  the  place 
where  the  act  or  omission  occurred  will 
be  applied  in  determining  liability  and 
the  effect  of  contributory  negligence  on 
claimant’s  right  to  recover  damages. 

(b)  In  claims  arising  in  a  foreign 
country,  liability  of  the  United  States 
will  be  assessed  by  reference  to  general 
principles  of  tort  law  common  to  the 
majority  of  United  States  jurisdictions. 
Absolute  liability  and  similar  theories 
are  not  a  basis  for  liability  under  this 
section.  Damages  will  be  determined 
under  §  536.29.  The  law  of  the  foreign 
country  governing  the  legal  effect  of 
contributory  or  comparative  negligence 
by  the  claimant  will  be  applied  in 
determining  the  relative  merits  of  the 
claim.  In  the  unusual  situation  where 
foreign  law  governing  contributory  or 
comparative  negligence  does  not  exist 
the  MCA  (10  U.S.C.  2733)  requires 
application  of  traditional  rules  of 
contributory  negligence.  Foreign  rules 
and  regulations  governing  the  operation 
of  motor  vehicles  (“rules  of  the  road”) 
will  be  applied  to  the  extent  these  rules 
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are  not  specifically  superseded  or 
preempted  by  United  States  military 
traffic  regulations. 

§  536.29  Compensation  for  property 
damage,  personal  injury,  or  death. 

(a)  Measure  of  damages  for  property 
claims — (1)  General.  The  measure  of 
damages  in  property  claims  arising  in 
the  United  States  or  its  possessions  will 
be  determined  in  accordance  with  the 
law  of  the  place  where  the  incident 
occurred.  The  measure  of  damages  in 
property  claims  arising  overseas  will  be 
determined  in  accordance  with  general 
principles  of  United  States  tort  law. 

(2)  Proof  of  damage.  The  information 
specified  in  28  CFR  14.4(c)  will  be 
submitted  by  a  claimant  to  substantiate 
a  claim. 

(3)  Appraisals.  The  assistance  of 
appraisers  should  be  used  in  all  claims 
where,  in  the  opinion  of  the  claims 
officer,  an  appraisal  is  reasonably 
necessary  and  useful  in  reaching  an 
administrative  settlement  of  claims. 

(b)  Measure  of  damages  in  injury  or 
death  claims  arising  in  the  United 
States  or  its  possessions.  Where  an 
injury  or  an  injury  resulting  in  death 
arises  within  the  United  States  or  its 
possessions,  the  measure  of  damages 
will  be  determined  in  accordance  with 
the  law  of  the  State  or  posesssion 
wherein  the  injury  arises.  The 
information  specified  in  28  CFR  14.4  (a) 
and  (b)  will  be  submitted  to  substantiate 
a  claim. 

(c)  Measure  of  damages  for  overseas 
personal  injury  claims. 

(1)  Damages  will  be  determined  in 
accordance  with  general  principles  of 
United  States  tort  law. 

(2)  The  information  specified  in  28 
CFR  14.4(b)  will  be  submitted  to 
substantiate  a  claim. 

(3)  A  claimant  who  suffers  serious 
personal  injury,  resulting  in  temporary 
or  permanent  disability  should  be 
examined  by  an  independent  physician 
or  other  medical  specialist.  (See 

§  536.8(b).) 

(d)  Wrongful  death  claims  arising  in 
foreign  countries — (1)  General.  Where 
claims  for  wrongful  death  under 

§  §  536.20  through  536.35  arise  overseas, 
eligible  claimants  and  their  damages 
will  be  determined  in  accordance  with 
established  principles  of  general 
maritime  law.  (See  generally  Moragne  v. 
United  States  Lines,  Inc.,  398  U.S.  375 
(1970).)  However,  the  following  elements 
of  damages  are  not  recoverable: 

(i)  Punitive  damages,  including 
damages  punitive  in  nature  under  28 
U.S.C.  §  2674. 

(ii)  Interest  on  any  claim  settlement. 


(2)  The  information  specified  in  28 
CFR  14.4(a)  will  be  submitted  by  a 
claimant  to  substantiate  a  claim. 


(a)  The  use  of  the  structured 
settlement  device  by  approval  and 
settlement  authorities  is  encouraged  in 
all  appropriate  cases.  A  structured 
settlement  should  not  be  used  when 
contrary  to  the  desires  of  the  claimant. 

(b)  Notwithstanding  the  above,  the 
Commander,  USARCS  may  require  or 
recommend  to  higher  authority  that  an 
acceptable  structured  settlement  be 
made  a  condition  of  award 
notwithstanding  objection  by  the 
claimant  or  his  or  her  representative 
where — (1)  Necessary  to  ensure 
adequate  and  secure  care  and 
compensation  to  a  minor  or  otherwise 
incompetent  claimant  over  a  period  of 
years: 

(2)  Where  a  trust  device  is  necessary 
to  ensure  the  long-term  availability  of 
funds  for  anticipated  further  medical 
care; 

(3)  Where  the  injured  party's  life 
expectancy  cannot  be  reasonably 
determined. 

§  536.31  Claims  over  $100,000. 

Claims  cognizable  under  10  U.S.C. 

2733  and  §§  536.20  through  536.35,  which 
are  meritorious  in  amounts  in  excess  of 
$100,000,  will  be  forwarded  to  the 
Commander,  USARCS  who  will 
negotiate  a  settlement  subject  to 
approval  by  the  Secretary  of  the  Army 
or  designee  or  require  the  claimant  to 
state  the  lowest  amount  that  will  be 
acceptable  and  provide  appropriate 
justification.  Tender  of  a  final  offer  by 
the  Commander,  USARCS  constitutes  an 
action  subject  to  appeal.  Upon  appeal, 
the  Commander,  USARCS  will  prepare  a 
memorandum  of  law  with 
recommendations  and  forward  the  claim 
to  the  Secretary  of  the  Army  or  designee 
for  final  action.  The  Secretary  or 
designee  will  either  disapprove  the 
claim  or  approve  it  in  whole  or  in  part. 

§  536.32  Settlement  procedures. 

(a)  Procedures.  Approval  and 
settlement  authorities  will  follow  the 
procedures  set  forth  in  §  §  536.1  through 
536.13  in  paying,  denying  or  making  final 
offers  on  claims.  A  copy  of  the 
notification  will  be  forwarded  to 
Commander,  USARCS.  The  settlement 
authority  will  notify  the  claimant  by 
certified  mail  (return  receipt  registered) 
of  a  denial  or  final  action  and  the  reason 
therefore.  The  letter  of  notificaiton  will 
inform  the  claimant  of  the  following: 

(1)  He  or  she  may  appeal,  and  that  no 
form  is  prescribed  for  the  appeal. 


(2)  The  title  of  the  authority  who  will 
act  on  the  appeal  and  that  the  appeal 
will  be  addressed  to  the  settlement 
authority  who  last  acted  on  the  claim. 

(3)  The  claimant  must  fully  set  forth 
the  grounds  for  appeal,  or  state  that  he 
or  she  appeals  on  the  basis  of  the  record 
as  it  exists  at  the  time  of  denial  or  final 
offer. 

(4)  The  appeal  must  be  postmarked 
not  later  than  60  days  after  receipt  of 
notice  of  action  on  the  claim.  If  the  60th 
day  falls  on  a  day  on  which  the  post 
office  is  closed,  the  next  day  on  which  it 
is  open  for  business  will  be  considered 
the  final  day  of  the  appeal  period.  The 
60  day  appeal  period  starts  on  the  day 
following  claimant’s  receipt  of  the  letter 
from  the  settlement  authority  informing 
the  claimant  of  the  action  taken  and  of 
the  appellate  rights.  For  good  cause 
shown,  the  Commander,  USARCS  or 
designee,  or  the  chief  of  a  command 
claims  service  (if  the  appellant 
authority),  may  extend  the  time  for 
appeal,  but  normally  such  extension  will 
not  exceed  90  days. 

(5)  Where  a  claim  for  the  same  injury 
has  been  filed  under  the  FTCA  and  the 
denial  or  final  offer  applies  equally  to 
such  claim,  the  letter  of  notification 
must  advise  the  claimant  that  any  suit 
brought  as  to  any  portion  of  the  claim 
under  the  FTCA  must  be  brought  not 
later  than  6  months  from  the  date  of 
mailing  of  the  notice  of  denial  or  final 
offer.  Further,  the  claimant  must  be 
advised  that  if  suit  is  brought,  action  on 
any  appeal  will  be  held  in  abeyance 
pending  final  determination  of  such  suit. 

(b)  Action  on  appeal.  (1)  The  appeal 
will  be  examined  by  the  settlement 
authority  who  last  acted  on  the  claim,  or 
his  or  her  successor,  to  determine  if  the 
appeal  complies  with  the  requirements 
of  this  section.  The  settlement  authority 
will  also  examine  the  claims 
investigative  file  and  decide  whether 
additional  investigation  is  required; 
ensure  all  allegations  or  evidence 
presented  by  the  claimant,  agent  or 
attorney  are  documented  in  the  file;  and 
that  all  pertinent  evidence  is  included  in 
the  file.  If  the  claimant  states  that  he  or 
she  appeals  but  does  not  submit 
supporting  materials  within  the  60  day 
appeal  period  or  an  approved  extension 
thereof,  the  appeal  will  be  treated  as 
being  on  the  record  as  it  existed  at  the 
time  of  denial  or  final  offer.  Unless 
action  under  paragraph  (b)(2)  of  this 
section  is  taken.  The  claim  with 
complete  investigative  file  including  any 
additional  investigation  required  and  a 
seven-paragraph  memorandum  of 
opinion  will  be  forwarded  to  the 
appropriate  appellate  authority  for 
necessary  action  on  the  appeal. 


§  536.30  Structured  settlements. 
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(2)  If  the  evidence  in  the  file,  including 
information  submitted  by  the  claimant 
with  the  appeal  and  any  necessary 
additional  investigation,  indicates  that 
the  appeal  should  be  granted,  in  whole 
or  in  part,  the  settlement  authority  who 
last  acted  on  the  claim  or  his  or  her 
successor  will  attempt  to  settle  the 
claim.  If  settlement  cannot  be  reached, 
the  appeal  will  be  forwarded  in 
accordance  with  paragraph  (b)(1)  of  this 
section. 

(3)  As  to  an  appeal  that  requires 
action  by  TJAG,  The  Assistant  Judge 
Advocate  General  (TAJAG),  or  the 
Secretary  of  the  Army  or  designee,  the 
Commander,  USARCS  may  take  the 
action  in  paragraph  (b)(2)  of  this  section 
or  forward  the  claim  together  with  a 
recommendation  for  action.  All  matters 
submitted  by  the  claimant  will  be 
forwarded  and  considered. 

(4)  Since  an  appeal  under  this 
authority  is  not  an  adversary 
proceeding,  no  form  of  hearing  is 
authorized.  A  request  by  the  claimant 
for  access  to  documentary  evidence  in 
the  claims  file  to  be  used  in  considering 
the  appeal  should  be  granted  unless 
access  is  not  permitted  by  law  or 
regulation. 

§  536.33  Attorney  fees. 

In  the  settlement  of  any  claim  under 
§  §  536.20  through  536.35,  attorney  fees 
shall  not  exceed  20  percent  of  any 
award;  provided,  that  when  a  claim 
involves  payment  of  an  award  is  excess 
of  $1,000,000,  attorney  fees  on  that  part 
of  the  award  exceeding  $1,000,000  may 
be  determined  by  the  Secretary.  Where 
a  structured  settlement  is  involved, 
attorney  fees  will  not  exceed  20  percent 
of  the  cost  of  the  award  to  the  United 
States. 

§  536.34  Payment  of  costs,  settlements 
and  judgments  related  to  certain  medical 
and  legal  malpractice  claims. 

(a)  Costs,  settlements,  or  judgments 
cognizable  under  10  U.S.C.  1089(f)  for 
personal  injury  or  death  caused  by  any 
physician,  dentist,  nurse,  pharmacist,  or 
paramedical,  or  other  supporting 
personnel  (including  medical  and  dental 
technicians,  nurse  assistants,  and 
therapists)  of  DA  should  be  forwarded 
to  Commander,  USARCS,  for  action  and 
will  be  paid,  provided:  (1)  The  alleged 
negligent  or  wrongful  actions  or 
omissions  arose  in  performance  of 
medical,  dental  or  related  health  care 
functions  (including  clinical  studies  and 
investigations)  within  the  scope  of 
employment;  and 

(2)  Such  personnel  provide  prompt 
notification  and  delivery  of  all  process 
served  or  received,  provide  such  other 
documents,  information,  and  assistance 


as  requested,  and  cooperate  in  the 
defense  of  the  action  on  the  merits.  (See 
DoD  Directive  6000.6.) 

(b)  Costs,  settlements,  and  judgments 
cognizable  under  10  U.S.C.  1054(f)  for 
damages  for  injury  of  loss  of  property 
caused  by  any  attorney,  paralegal,  or 
other  member  of  a  legal  staff  within  the 
DA  should  be  forwarded  to  Commander, 
USARCS,  for  action  and  will  be  paid, 
provided: 

(1)  The  alleged  negligent  or  wrongful 
actions  or  omissions  arose  in  connection 
with  providing  legal  services  while 
acting  within  the  scope  of  the  person's 
duties  or  employment,  and 

(2)  Such  personnel  provide  prompt 
notification  and  delivery  of  all  process 
served  or  received,  provide  such  other 
documents,  information  and  assistance 
as  requested,  and  cooperate  in  the 
defense  of  the  action  on  the  merits.  (See 
DoD  Directive  6000.6.) 

§  536.40  Claims  under  Article  139,  uniform 
code  of  military  justice. 

(a)  Statutory  authority.  The  authority 
for  this  section  is  Article  139,  Uniform 
Code  of  Military  Justice  (10  U.S.C.  939) 
which  provides  for  redress  of  damage  to 
property  willfully  damaged  or 
destroyed,  or  wrongfully  taken,  by 
members  of  the  armed  forces  of  the 
United  States. 

(b)  Purpose.  This  section  sets  forth  the 
standards  to  be  applied  and  the 
procedures  to  be  followed  in  the 
processing  of  claims  for  damage,  loss  or 
destruction  of  property  owned  by  or  in 
the  lawful  possession  of  an  individual, 
whether  civilian  or  military,  a  business, 
a  charity,  or  a  State  or  local  government, 
where  the  property  was  wrongfully 
taken  or  willfully  damaged  by  military 
members  of  DA.  Claims  cognizable 
under  other  claims  statutes  may  be 
processed  under  this  section. 

(c)  Effect  of  disciplinary  action. 
Administrative  action  under  Article  139 
and  this  section  is  entirely  separate  and 
distinct  from  disciplinary  action  taken 
under  other  articles  of  the  UCMJ  or 
other  administrative  actions.  Because 
action  under  Article  139  and  this  section 
requires  independent  findings  on  issues 
other  than  guilt  or  innocence,  the  mere 
fact  that  a  soldier  was  convicted  or 
acquitted  of  charges  is  not  dispositive  of 
a  claim  under  Article  139. 

(d)  Claims  cognizable.  Claims 
cognizable  under  Article  139,  UCMJ  are 
limited  to — 

(1)  Claims  for  property  willfully 
damaged.  Willful  damage  is  damage 
which  is  inflicted  intentionally, 
knowingly,  and  purposefully  without 
justifiable  excuse,  as  distinguished  from 
damage  caused  inadvertently  or 
thoughtlessly  through  simple  or  gross 


negligence.  Damage,  loss,  or  destruction 
of  property  caused  by  riotous,  violent,  or 
disorderly  acts,  or  by  acts  of 
depredation,  or  through  conduct 
showing  reckless  or  wanton  disregard  of 
the  property  rights  of  others  may  be 
considered  willful  damage. 

(2)  Claims  for  property  wrongfully 
taken.  A  wrongful  taking  is  any 
unauthorized  taking  or  withholding  of 
property,  not  involving  the  breach  of  a 
fiduciary  or  contractual  relationship, 
with  the  intent  to  temporarily  or 
permanently  deprive  the  owner  or 
person  lawfully  in  possession  of  the 
property.  Damage,  loss,  or  destruction  of 
property  through  larceny,  forgery, 
embezzlement,  fraud,  misappropriation, 
or  similar  offense  may  be  considered 
wrongful  taking. 

(e)  Claims  not  cognizable.  Claims  not 
cognizable  under  this  section  and 
Article  139  include — 

(1)  Claims  resulting  from  negligent 
acts. 

(2)  Claims  for  personal  injury  or 
death. 

(3)  Claims  resulting  from  acts  or 
omissions  of  military  personnel  acting 
within  the  scope  of  their  employment. 

(4)  Claims  resulting  from  the  conduct 
of  reserve  component  personnel  who  are 
not  subject  to  the  UCMJ  at  the  time  of 
the  offense. 

(5)  Subrogated  claims,  including 
claims  by  insurers. 

(f)  Limitations  on  assessments — (1) 
Time  Limitations.  To  be  considered,  a 
claim  must  be  submitted  within  90  days 
of  the  incident  out  of  which  the  claim 
arose,  unless  the  special  court-martial 
convening  authority  (SPCMCA)  acting 
on  the  claim  determines  that  good  cause 
has  been  shown  for  the  delay. 

(2)  Limitations  on  amount.  No 
soldier’s  pay  may  be  assessed  more 
than  $5,000  on  a  single  claim  without  the 
approval  of  the  Commander,  USARCS, 
or  designee.  If  the  commander  acting  on 
the  claim  determines  that  an  assessment 
against  a  soldier  in  excess  of  $5,000  is 
meritorious,  he  or  she  will  assess  the 
pay  of  that  soldier  in  the  amount  of 
$5,000  and  forward  the  claim  to  the 
Commander,  USARCS,  with  his  or  her 
recommendation  as  to  the  additional 
amount  which  should  be  assessed. 

(3)  Direct  damages.  Assessments  are 
limited  to  direct  damages  for  the  loss  of 
or  damage  to  property.  Indirect,  remote, 
or  consequential  damages  may  not  be 
considered  under  this  section. 

(g)  Procedure.  Area  claims  offices  and 
claims  processing  offices  with  approval 
authority  are  responsible  for  publicizing 
the  Article  139  program  and  maintaining 
a  log  for  Article  139  claims  presented  in 
their  areas  (see  Personnel  Claims 
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Adjudication  Appendix  G,  Claims 
Manual).  Area  claims  offices  and  claims 
processing  offices  with  approval 
authority  are  required  to  monitor  action 
taken  on  Article  139  claims  and  ensure 
that  time  requirements  are  met.  If 
assessment  action  on  a  particular  claim 
will  be  unduly  delayed,  the  office  may 
consider  the  claim  under  31  U.S.C.  3721 
and  chapter  11  of  this  regulation  if  it  is 
otherwise  cognizable  under  the 
authority.  The  office  will  counsel  the 
claimant  to  repay  any  overpayment  if 
the  Article  139  claim  is  later  successful 
(see  para  ll-2e  of  the  manual). 

(1)  Form  of  a  claim  and  presentment. 

A  claim  must  be  presented  by  the 
claimant  or  his  or  her  authorized  agent 
orally  or  in  writing.  The  claim  must  be 
reduced  to  writing,  signed,  and  for  a 
definite  sum  in  U.S.  dollars  within  10 
days  after  oral  presentment.  (See  para 
2— 10d(l)(a)  of  the  manual.) 

(2)  Action  upon  receipt  of  a  claim. 

Any  officer  receiving  a  claim  will 
forward  it  within  2  working  days  to  the 
SPCMCA  over  the  soldier  or  soldiers 
against  whom  the  claim  is  made.  If  the 
claim  is  made  against  soldiers  under  the 
jurisdiction  of  more  than  one  such 
convening  authority  who  are  under  the 
same  general  court-martial  convening 
authority,  the  claim  will  be  forwarded  to 
that  general  court-martial  convening 
authority,  who  will  designate  one 
SPCMCA  to  investigate  and  act  on  the 
claim  as  to  all  soldiers  involved.  If  the 
claim  is  made  against  soldiers  under  the 
jurisdiction  of  more  than  one  SPCMCA 
at  different  locations  and  not  under  the 
same  general  court-martial  convening 
authority,  the  claim  will  be  forwarded  to 
the  SPCMCA  whose  headquarters  is 
closest  to  the  situs  of  the  incident,  who 
will  investigate  and  act  on  the  claim  as 
to  all  soldiers  involved.  If  a  claim  is 
made  against  a  member  of  one  of  the 
other  military  Services,  the  claim  will  be 
forwarded  to  the  commander  of  the 
nearest  major  Army  command 
(MACOM)  of  that  Service. 

(3)  Action  by  the  SPCMCA.  Within  4 
working  days  of  receipt  of  a  claim,  the 
SPCMCA  will  appoint  an  investigating 
officer  to  investigate  the  claim,  using  the 
procedures  of  this  section  supplemented 
by  the  procedures  of  AR 15-6.  The 
claims  officer  of  a  command,  if  he  or  she 
is  a  commissioned  officer,  may  be 
appointed  as  the  investigating  officer. 

(4)  Action  by  the  investigating  officer. 
The  investigating  officer  will  provide 
notification  to  the  soldier  against  whom 
the  claim  is  made. 

(i)  If  the  soldier  indicates  a  desire  to 
make  voluntary  restitution,  the 
investigating  officer  may,  with  the 
convening  authority’s  concurrence, 
delay  proceedings  until  the  end  of  the 


next  pay  period  to  accomplish  this.  If  the 
soldier  makes  payment  to  the  claimant's 
full  satisfaction,  the  claim  will  be 
dismissed. 

(ii)  In  the  absence  of  full  restitution, 
the  investigating  officer  will  determine 
whether  the  claim  is  cognizable  and 
meritorious  under  the  provisions  of 
Article  139  and  this  chapter  and  the 
amount  to  be  assessed  each  offender. 
This  amount  will  be  reduced  by  any 
restitution  accepted  by  the  claimant 
from  an  offender  in  partial  satisfaction. 
Within  10  working  days  or  such  time  as 
the  SPCMCA  may  provide,  the 
investigating  officer  will  make  findings 
and  recommendations  and  submit  these 
to  the  SPCMCA.  The  investigating 
officer  will  also  provide  a  copy  of  his  or 
her  findings  and  recommendations  to 
any  soldier  against  whom  an 
assessment  is  recommended. 

(iii)  If  the  soldier  is  absent  without 
leave  so  that  he  or  she  cannot  be 
provided  with  notification,  the  Article 
139  claim  may  be  processed  in  the 
soldier's  absence.  If  an  assessment  is 
approved,  a  copy  of  the  claim  and 
SPCMCA  approval  will  be  forwarded  by 
transmittal  letter  to  the  servicing  finance 
and  accounting  office  (FAO)  for  offset 
input  against  the  soldier’s  pay  account. 

In  the  event  the  soldier  is  dropped  from 
the  rolls,  the  servicing  FAO  will  forward 
the  assessment  documents  to 
Commander,  U.S.  Army  Finance  and 
Accounting  Center,  ATTN:  Department 
40,  Indianapolis,  Indiana  46249. 

(5)  Legal  review.  After  completion  of 
the  investigating  officer's  report,  the 
SPCMCA  will  refer  the  claim  to  the  area 
claims  office  or  claims  processing  office 
servicing  his  or  her  command  to  review 
for  legal  sufficiency  and  advice.  That 
office  will  furnish  within  5  working  days 
or  such  time  as  the  SPCMCA  will 
provide  a  written  opinion  as  to — 

(i)  Whether  the  claim  is  cognizable 
under  the  provisions  of  Article  139  and 
this  chapter. 

(ii)  Whether  the  findings  and 
recommendations  are  supported  by 
evidence. 

(iii)  Whether  there  has  been 
substantial  compliance  with  the 
procedural  requirements  of  Article  139, 
this  chapter,  and  AR  15-6. 

(6)  Final  action.  After  considering  the 
advice  of  the  claims  office,  the  SPCMCA 
will  disapprove  the  claim  or  approve  the 
claim  in  an  amount  equal  to  or  less  than 
the  amount  recommended  by  the 
investigating  officer.  The  SPCMCA  will 
notify  the  claimant,  and  any  soldier 
subject  to  his  or  her  jurisdiction,  of  the 
determination  and  the  right  to  request 
reconsideration.  The  SPCMCA  will  then 
suspend  action  on  the  claim  for  10 
working  days  pending  receipt  of  a 


request  for  reconsideration  unless  he  or 
she  determines  that  this  delay  will  result 
in  substantial  injustice.  The  SPCMCA 
will  direct  the  servicing  finance  officer 
for  the  soldier  or  soldiers  against  whom 
assessments  are  approved  to  withhold 
such  amount  from  the  soldier  or  soldiers 
up  to  $5000.  For  any  soldier  not  subject 
to  the  SPCMCA’s  jurisdiction,  the 
SPCMCA  will  forward  the  claim  to  that 
commander  who  does  exercise  special 
court-martial  jurisdiction  over  the 
soldier  for  collection  action. 

(7)  Assessment.  Subject  to  any 
limitations  provided  in  appropriate 
regulations,  the  servicing  finance  officer 
will  withhold  the  amount  directed  by  the 
SPCMCA  and  pay  it  to  the  claimant.  The 
SPCMCA’s  assessment  is  not  subject  to 
appeal  and  is  conclusive  on  any  finance 
officer.  If  the  servicing  finance  officer 
finds  that  the  required  amount  cannot 
be  withheld  because  he  or  she  does  not 
have  custody  of  the  soldier’s  pay  record 
or  because  the  soldier  is  in  a  no  pay  due 
status,  the  servicing  finance  officer  will 
promptly  notify  the  SPCMCA  of  this  in 
writing. 

(8)  Post  settlement  action.  After  action 
on  the  claim  is  completed,  the  claims 
office  servicing  the  command  which 
took  final  action  will  forward  one  copy 
of  the  claim  together  with  a  cover  sheet 
and  all  attachments,  to  include 
information  that  money  has  or  has  not 
been  withheld  and  paid  to  the  claimant 
by  the  servicing  finance  officer,  through 
any  command  claims  service,  to  the 
Commander,  USARCS. 

(9)  Remission  of  indebtedness.  10 
U.S.C.  4837(d),  which  authorizes  the 
remission  and  cancellation  of 
indebtedness  of  an  enlisted  person  to 
the  United  States  or  its 
instrumentalities,  is  not  applicable  and 
may  not  be  used  to  remit  and  cancel 
indebtedness  determined  as  a  result  of 
action  under  Article  139. 

(h)  Reconsideration — (1)  General. 
Although  Article  139  does  not  provide 
for  a  right  of  appeal,  either  the  claimant 
or  a  soldier  whose  pay  is  assessed  may 
request  the  SPCMCA  or  a  successor  in 
command  to  reconsider  the  action.  A 
request  for  reconsideration  will  be 
submitted  in  writing  and  will  clearly 
state  the  factual  or  legal  basis  for  the 
relief  requested.  The  SPCMCA  may 
direct  that  the  matter  be  reinvestigated. 

(2)  Reconsideration  by  the  original 
SPCMCA.  The  original  SPCMCA  may 
reconsider  the  action  so  long  as  he 
occupies  that  position,  regardless  of 
whether  a  soldier  whose  pay  was 
assessed  has  been  transferred.  If  the 
original  SPCMCA  determines  that  the 
action  was  incorrect,  he  or  she  may 
modify  it  subject  to  paragraph  (h)(4)  of 
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this  section.  If  a  request  for 
reconsideration  is  submitted  more  than 
15  days  after  notification  was  provided, 
however,  the  SPCMCA  should  only 
modify  the  action  on  the  basis  of  fraud, 
substantial  new  evidence,  errors  in 
calculation,  or  mistake  of  law. 

(3)  Reconsideration  by  a  successor  in 
command.  Subject  to  subparagraph 
(h)(4)  of  this  section,  a  successor  in 
command  may  only  modify  an  action  on 
the  basis  of  fraud,  substantial  new 
evidence,  errors  in  calculation  or 
mistake  of  law  apparent  on  the  face  of 
the  record. 

(4)  Legal  review  and  action.  Prior  to 
modifying  the  original  action,  the 
SPCMCA  will  have  the  claims  office 
render  a  legal  opinion  and  fully  explain 
his  or  her  basis  for  modification  as  part 
of  the  file.  If  a  return  of  assessed  pay  is 
deemed  appropriate,  the  SPCMCA 
should  request  the  claimant  to  return  the 
money,  setting  forth  the  basis  for  the 
request.  There  is  no  authority  for 
repayment  from  appropriated  funds. 

(5)  Disposition  of  files.  After 
completing  action  on  reconsideration, 
the  SPCMCA  will  forward  a  copy  of  the 
reconsideration  action  to  the 
Commander,  USARCS,  and  retain  one  or 
more  additional  copies  with  the  claim 
file. 

§  536.50  Claims  based  on  negligence  of 
military  personnel  or  civilian  employees 
under  the  Federal  Tort  Claims  Act 

(a)  Authority.  The  statutory  authority 
for  this  chapter  is  the  FTCA  (60  Stat. 

842,  28  U.S.C.  2671-2680),  as  amended 
by  the  Act  of  July  18, 1966  (Pub.  L  89- 
506;  60  Stat.  306),  the  Act  of  March  16, 
1974  (Pub.  L.  93-253;  88  Stat.  50),  and  the 
Act  of  December  29, 1981  (Pub.  L.  97- 
124),  and  as  implemented  by  the 
Attorney  General’s  Regulations  (28  CFR 
14.1-14.11). 

(b)  Scope.  This  section  prescribes  the 
substantive  basis  and  special  procedural 
requirements  for  the  administrative 
settlement  of  claims  against  the  United 
States  under  the  FTCA  and  the 
implementing  Attorney  General’s 
Regulations  based  on  death,  personal 
injury,  or  damage  to  or  loss  of  property 
which  accrue  on  or  after  January  18, 
1967.  If  a  conflict  exists  between  the 
provisions  of  this  section  and  the 
provisions  of  the  Attorney  General’s 
Regulations,  the  latter  govern. 

(c)  Claims  payable.  Unless  otherwise 
prescribed,  claims  for  death,  personal 
injury,  or  damage  to  or  loss  of  property 
(real  or  personal)  are  payable  under  this 
section  when  the  injury  or  damage  is 
caused  by  negligent  or  wrongful  acts  or 
omissions  of  military  personnel  or 
civilian  employees  of  the  DA  or  the  DoD 
while  acting  within  the  scope  of  their 


employment  under  circumstances  in 
which  the  United  States,  if  a  private 
person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred.  The 
FTCA  is  a  limited  consent  to  liability 
without  which  the  United  States  is 
immune.  Similarly,  there  is  no  Federal 
cause  of  action  created  by  the 
Constitution  which  would  permit  a 
damage  recovery  because  of  the  Fifth 
Amendment  or  any  other  constitutional 
provision.  Immunity  must  be  expressly 
waived,  as  by  the  FTCA. 

(d)  “Employee  of  the  Government"  (28 
U.S.C.  2671)  includes  the  following 
categories  of  tortfeasors  for  which  the 
DA  is  responsible:  (1)  Military  personnel 
(members  of  the  Army),  including  but 
not  limited  to: 

(1)  Members  on  full-time  active  duty  in 
a  pay  status,  including — 

(A)  Members  assigned  to  units 
performing  active  service. 

(B)  Members  serving  as  ROTC 
instructors.  (Does  not  include  Junior 
ROTC  instructors  unless  on  active  duty.) 

(C)  Members  serving  as  National 
Guard  instructors  or  advisors. 

(D)  Members  on  duty  or  in  training 
with  other  Federal  agencies,  for 
example,  Nuclear  Regulatory 
Commission,  National  Aeronautics  and 
Space  Administration,  Departments  of 
Defense,  State,  Navy,  or  Air  Force. 

(E)  Members  assigned  as  students  or 
ordered  into  training  at  a  non-Federal 
civilian  educational  institution,  hospital, 
factory,  or  other  industry.  This  does  not 
include  members  on  excess  leave. 

(F)  Members  on  full-time  duty  at 
nonappropriated  fund  activities. 

(G)  Members  of  the  ARNG  of  the 
United  States  on  active  duty. 

(ii)  Members  of  reserve  units  during 
periods  of  inactive  duty  training  and 
active  duty  training,  including  ROTC 
cadets  who  are  reservists  while  they  are 
at  summer  camp. 

(iii)  Members  of  the  ARNG  while 
engaged  in  training  or  duty  under  32 
U.S.C.  316,  502,  503,  504,  or  505  for 
claims  arising  on  or  after  December  29, 
1981. 

(2)  Civilian  officials  and  employees  of 
both  the  DOD  and  the  DA  (there  is  no 
practical  significance  to  the  distinction 
between  the  terms  "official”  and 
“employee”)  including  but  not  limited 
to— 

(i)  Civil  Service  and  other  full-time 
employees  of  both  DOD  and  DA  paid 
from  appropriate  funds. 

(ii)  Contract  surgeons  (10  U.S.C.  1091, 
4022;  paragraph  4-2,  AR  40-1)  and 
consultants  (10  U.S.C.  1091;  paragraph 
4-3,  AR  40-1;  CPR  A-9;  FPM  Chapter 
304)  where  “control”  is  exercised  over 
physician’s  day  to  day  practice. 


(iii)  Employees  of  nonappropriated 
funds  if  the  particular  fund  is  an 
instrumentality  of  the  United  States  and 
thus  a  Federal  agency.  In  determining 
whether  or  not  a  particular  fund  is  a 
"Federal  agency,”  consider  whether  the 
fund  is  an  integral  part  of  the  DA 
charged  with  an  essential  DA 
operational  function  and  the  degree  of 
control  and  supervision  exercised  by 
DA  personnel.  Members  or  users,  as 
distinguished  from  employees  of 
nonappropriated  funds,  are  not 
considered  Government  employees.  The 
same  is  true  of  family  child  care 
providers.  However,  claims  arising  out 
of  the  use  of  certain  nonappropriated 
fund  property  or  the  acts  or  omissions  of 
family  child  care  providers,  may  be 
payable  from  such  funds  under  chapter 
12,  AR  27-20,  as  a  matter  of  policy,  even 
when  the  user  is  not  within  the  scope  of 
employment  and  the  claim  is  not 
otherwise  cognizable  under  any  other 
claims  authorization. 

(iv)  Prisoners  of  war  and  interned 
enemy  aliens. 

(v)  Civilian  employees  of  the  District 
of  Columbia  National  Guard,  including 
those  paid  under  "service  contracts” 
from  District  of  Columbia  funds. 

(vi)  Civilians  serving  as  ROTC 
instructors  paid  from  Federal  funds. 

(vii)  National  Guard  technicians 
employed  under  32  U.S.C.  709(a)  for 
claims  accruing  on  or  after  January  1, 
1969  (Pub.  L.  90-486,  August  13, 1968;  82 
Stat.  755). 

(3)  Persons  acting  in  an  official 
capacity  for  the  DOD  or  the  DA  whether 
temporarily  or  permanently  in  the 
service  of  the  United  States  with  or 
without  compensation  including  but  not 
limited  to — 

(i)  “Dollar  a  year”  personnel. 

(ii)  Members  of  advisory  committees, 
commissions,  boards  or  the  like. 

(iii)  Volunteer  workers  in  an  official 
capacity  acting  in  furtherance  of  the 
business  of  the  United  States.  The 
general  rule  with  respect  to  volunteers  is 
set  forth  in  31  U.S.C.  665(b),  which 
provides  that,  “No  officer  or  employee 
of  the  United  States  shall  accept 
voluntary  service  for  the  United  States 
or  employ  personal  service  in  excess  of 
that  authorized  by  law.  except  in  cases 
of  emergency  involving  the  safety  of 
human  life  or  the  protection  of 
property.”  (5  U.S.C.  3111(c)  specifically 
provides  that  student  volunteers 
employed  thereunder  shall  be 
considered  Federal  employees  for 
purposes  of  claims  under  the  FTCA.  The 
same  classification  is  applied  by  10 
U.S.C.  1588  to  museum  and  family 
support  program  volunteers.)  The  DA  is 
permitted  to  accept  and  use  certain 
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volunteer  services  in  Army  family 
support  programs  as  authorized  by  Pub. 

L.  98-94,  September  24, 1983. 

(iv)  Loaned  servants.  Employees  who 
are  permitted  to  serve  another  employer 
may  be  considered  “loaned  servants,” 
provided  the  borrowing  employer  has 
the  power  to  discharge  the  employee,  to 
control  and  direct  the  employee,  and  to 
decide  how  he  will  perform  his  tasks. 
Whoever  has  retained  those  powers  is 
liable  for  the  employee's  torts  under  the 
principle  of  respondeat  superior.  W'here 
those  elements  of  direction  and  control 
have  been  found,  the  United  States  has 
been  liable,  for  example,  for  the  torts  of 
Government  employees  loaned  for 
medical  training  and  emergency 
assistance,  and  county  and  state 
employees  discharging  Federal 
programs. 

(e)  “Scope  of  employment"  means 
acting  in  "line  of  [military]  duty"  (28 
U.S.C.  2671)  and  is  determined  in 
accordance  with  principles  of 
respondent  superior  under  the  law  of  the 
jurisdiction  in  which  the  act  or  omission 
occurred.  Determination  as  to  whether  a 
person  is  within  a  category  listed  in 
paragraph  (d)(3)  of  this  section  will 
usually  be  made  together  with  the  scope 
determination.  Local  law  should  always 
be  researched,  but  the  novel  aspects  of 
the  military  relationship  should  be  kept 
in  mind  in  making  a  scope 
determination. 

(f)  “Line  of  duty”  determinations 
under  AR  600-8-1  are  not  determinative 
of  scope  of  employment.  “Joint  venture" 
situations  are  likely  to  be  frequent 
where  the  Federal  employee  is 
performing  federally  assigned  duties  but 
is  under  actual  direction  and  control  of  a 
non-Federal  entity,  for  example,  a 
Federal  employee  in  training  at  a  non- 
Federal  entity  or  ROTC  instructors  at 
civilian  institutions.  This  could  also 
occur  where  the  employee  is  working  for 
another  Federal  agency.  Furthermore, 
dual  purpose  situations  are 
commonplace  where  benefits  to  the 
Government  and  the  member  or 
employee  may  or  may  not  be  concurrent, 
for  example,  use  of  privately  owned 
vehicles  at  or  away  from  assigned  duty 
station,  or  permanent  change  of  station 
with  delay  en  route.  (See  §  §  536.90 
through  536.97  for  the  handling  of 
certain  claims  arising  out  of  nonscope 
activities  of  members  of  the  Army.) 

(g)  Law  applicable.  The  whole  law  of 
the  place  where  the  act  or  omission 
occurred,  including  choice  of  law  rules, 
will  be  applied  in  the  determination  of 
liability  and  quantum.  Where  there  is  a 
conflict  between  the  local  law  and  an 
express  provision  of  the  FTCA,  the  latter 
governs. 


(h)  Subrogation.  Claims  involving 
subrogation  will  be  processed  as 
prescribed  in  §  536.5(b),  except  where 
inconsistent  with  the  provisions  of  this 
section  or  the  Attorney  General’s 
regulations. 

(i)  Indemnity  or  contribution — (1) 
Sought  by  the  United  States.  If  the  claim 
arises  under  circumstances  in  which  the 
Government  is  entitled  to  contribution 
or  indemnity  under  a  contract  of 
insurance  or  the  applicable  law 
governing  joint  tortfeasors,  the  third 
party  wdll  be  notified  of  the  claim,  and 
will  be  requested  to  honor  its  obligation 
to  the  United  States  or  to  accept  its 
share  of  joint  liability.  If  the  issue  of 
indemnity  or  contribution  is  not 
satisfactorily  adjusted,  the  claim  will  be 
compromised  or  settled  only  after 
consultation  with  the  Department  of 
Justice  as  provided  in  28  CFR  14.6. 

(2)  Claims  for  indemnity  or 
contribution.  Claims  for  indemnity  or 
contribution  from  the  United  States  will 
be  compromised  or  settled  under  this 
section,  if  liability  exists  under  the 
applicable  law,  provided  the  incident 
giving  rise  to  such  claim  is  otherwise 
cognizable  under  this  section.  As  to  such 
claims  where  the  exclusivity  of  the 
FECA  may  be  applicable,  see  5  U.S.C. 
8101-8150. 

(3)  ARNG  vehicular  claims.  When  a 
vehicle  used  by  the  ARNG,  or  a 
privately  owned  vehicle  operated  by  a 
member  or  employee  of  the  ARNG,  is 
involved  in  an  incident  under 
circumstances  which  make  this  section 
applicable  to  the  disposition  of 
administrative  claims  against  the  United 
States  and  results  in  personal  injury, 
death,  or  property  damage,  and  a 
remedy  against  the  State  or  its  insurer  is 
indicated,  the  responsible  area  claims 
authority  will  monitor  the  action  against 
the  State  or  its  insurer  and  encourage 
direct  settlement  between  the  claimant 
and  the  State  or  its  insurer.  Where  the 
State  is  insured,  direct  contact  with 
State  or  ARNG  officials  rather  than  the 
insurer  is  desirable.  Regular  procedures 
will  be  established  and  followed 
wherever  possible.  Such  procedures 
should  be  agreed  on  by  both  local 
authorities  and  the  appropriate  claims 
authorities  subject  to  concurrence  by 
Commander,  USARCS.  Such  procedures 
will  be  designed  to  ensure  that  local 
authorities  and  United  States  authorities 
do  not  issue  conflicting  instructions  for 
processing  claims  and  that  whenever 
possible  and  in  accordance  with 
governing  local  and  Federal  law,  a 
mutual  arrangement  for  disposition  of 
such  claims  as  in  subparagraph  (i)(4)  of 
this  section  is  worked  out.  Amounts 
recovered  or  recoverable  by  claimant 


from  any  insurer  (other  than  claimant’s 
insurer  who  has  obtained  no  subrogated 
interest  against  the  United  States)  will 
be  deducted  from  the  amount  otherwise 
payable. 

(4)  Claims  arising  out  of  training 
activities  of  ARNG  personnel. 
Contribution  may  be  sought  from  the 
state  involved  where  it  has  waived 
sovereign  immunity  or  has  private 
insurance  which  would  cover  the 
incident  giving  rise  to  the  particular 
claim.  Where  the  state  involved  rejects 
the  request  for  contribution,  the  file  will 
be  forwarded  to  the  Commander, 
USARCS.  The  Commander,  USARCS,  is 
authorized  to  enter  into  an  agreement 
with  a  State,  territory,  or  commonwealth 
to  share  settlement  costs  of  claims 
generated  by  the  ARNG  personnel  or 
activities  of  that  political  entity. 

(j)  Claims  not  payable.  The  exclusions 
contained  in  28  U.S.C.  2680  are 
applicable  to  claims  herein.  Other  types 
of  claims  are  excluded  by  statute  or 
court  decisions,  including,  but  not 
liimited  to,  the  following:  (1)  Claims  for 
the  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  of  the 
United  States  incurred  incident  to 
service,  or  for  damage  to  a  member’s 
property  incurred  incident  to  service. 
Feres  v.  United  States,  340  U.S.  135 
(1950).  Currently  the  most  significant 
justification  for  the  incident  to  service 
doctrine  is  the  availability  of  alternative 
compensation  systems,  and  the  fear  of 
disrupting  the  military  command 
relationship.  Other  supportive  factors 
often  cited  by  the  courts  are  the  service 
member’s  duty  status,  location,  and 
receipt  of  military  benefits  at  the  time  of 
the  incident. 

(1)  The  exception  applies  to  members 
of  the  Army,  Navy,  Air  Force,  Marine 
Corps,  and  Coast  Guard,  including  the 
Reserve  Components  of  the  Armed 
Forces.  (See  10  U.S.C.  261.)  The 
exception  also  applies  to  service 
members  on  the  Temporary  Disability 
Retired  List,  and  on  convalescent  leave, 
to  service  academy  cadets,  to  members 
of  visiting  forces  in  the  United  States 
under  the  SOFA  between  the  parties  to 
the  North  Atlantic  Treaty  Organization 
or  similar  international  agreements,  and 
to  service  members  on  the  extended 
enlistment  program. 

(ii)  The  incident  to  service  doctrine 
has  been  extended  to  derivative  claims 
where  the  directly  injured  party  is  a 
service  member.  Third  party  indemnity 
claims  are  barred. 

(2)  Claims  for  the  personal  injury  or 
death  of  a  Government  employee  for 
whom  benefits  are  provided  by  the 
Federal  Employees  Compensation  Act  (5 
U.S.C.  8101-8150).  This  Act  provides 
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that  benefits  paid  under  the  Act  are 
exclusive  and  instead  of  all  other 
liability  of  the  United  States,  including 
that  under  a  Federal  tort  liability  statute 
(5  U.S.C.  8116(c)).  It  extends  to 
derivative  claims,  to  subsequent 
malpractice  for  treatment  of  a  covered 
injury,  to  injuries  for  which  there  is  no 
scheduled  compensation,  and  to 
employee  harassment  claims  for  which 
other  remedies  are  available  (42  U.S.C. 
2000e).  The  exception  does  not  bar  third 
party  indemnity  claims.  When  there  is 
doubt  as  to  whether  or  not  this 
exception  applies,  the  claim  should  be 
forwarded  through  claims  channels  to 
the  Commander,  USARCS,  for  an 
opinion. 

(3)  Claims  for  the  personal  injury  or 
death  of  an  employee,  including 
nonappropriated  fund  employees,  for 
whom  benefits  are  provided  by  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  (33  U.S.C.  901-950). 
An  employee  of  a  nonappropriated  fund 
instrumentality  is  covered  by  that  Act  (5 
U.S.C.  8171).  This  is  the  exclusive 
remedy  for  covered  employees,  similar 
to  the  exclusivity  of  the  FECA. 

(4)  Claims  for  the  personal  injury  or 
death  of  any  employee  for  whom 
benefits  are  provided  under  any 
workmen’s  compensation  law,  if  the 
premiums  of  the  workmen’s 
compensation  insurance  are 
retrospectively  rated  and  charged  as  an 
allowable,  allocable  expense  to  a  cost- 
type  contract.  If,  in  the  opinion  of  an 
approval  or  settlement  authority,  the 
claim  should  be  considered  payable,  for 
example,  the  injuries  did  not  result  from 
a  normal  risk  of  employment  or 
adequate  compensation  is  not  payable 
under  workmen’s  compensation  laws, 
the  file  will  be  forwarded  with 
recommendations  through  claims 
channels  to  the  Commander,  USARCS, 
who  may  authorize  payment  of  an 
appropriate  award. 

(5)  Claims  for  damage  from  or  by 
flood  or  flood  waters  at  any  place.  33 
U.S.C.  702c.  This  exception  is  broadly 
construed  and  includes  multi-purpose 
projects  and  all  phases  of  construction 
and  operation. 

(6)  Claims  based  solely  upon  a  theory 
of  absolute  liability  or  liability  without 
fault.  Either  a  “negligent”  or  “wrongful" 
act  is  required  by  the  FTCA,  and  some 
type  of  malfeasance  or  nonfeasance  is 
required.  Dalehite  v.  United  States,  346 
U.S.  15  (1953);  Laird  v.  Nelms ,  406  U.S. 
797  (1972).  Thus,  liability  does  not  arise 
by  virtue  either  of  United  States 
ownership  of  an  inherently  dangerous 
commodity  or  of  engaging  in  extra- 
hazardous  activity. 

(k)  Procedures — (1)  General.  Unless 
inconsistent  with  the  provisions  of  this 


section,  the  procedures  for  the 
investigation  and  processing  of  claims 
set  forth  in  §  §  536.1  through  536.13  will 
be  followed. 

(2)  Claims  arising  out  of  tortious 
conduct  by  ARNG  personnel  as  defined 
in  subparagraph  (d)(l)(iii)  of  this 
section — (i)  Notification.  The 
procedures  prescribed  in  §  536.75,  will 
be  followed  in  ARNG  claims  arising 
under  the  FTCA. 

(ii)  Claims  against  the  U.S. 

Government  received  by  agencies  of  the 
State.  These  claims  will  be 
expeditiously  forwarded  through  the 
State  adjutant  general  to  the  appropriate 
U.S.  Army  area  claims  office  in  whose 
geographic  area  the  incident  occurred. 

(3)  Statute  of  Limitations,  (i)  To  be 
settled  under  this  section,  a  claim 
against  the  United  States  must  be 
presented  in  writing  to  the  appropriate 
Federal  agency  within  2  years  of  its 
accrual. 

(ii)  For  statute  of  limitations  purposes, 
a  claim  will  be  deemed  to  have  been 
presented  when  the  appropriate  Federal 
agency  as  defined  in  §  536.3(m)  receives 
from  a  claimant,  his  or  her  duly 
authorized  agent,  or  legal  representative 
an  executed  SF  95  or  written  notification 
of  an  incident,  together  with  a  claim  for 
money  damages,  in  a  sum  certain,  for 
damage  to  or  loss  of  property  or 
personal  injury  or  death.  For  Federal 
tort  claims  arising  out  of  activities  of  the 
ARNG,  receipt  of  a  written  claim  by  any 
fulltime  officer  or  employee  of  the 
ARNG  will  be  considered  proper  receipt. 

(iii)  A  claim  received  by  an  official  of 
the  DOD  will  be  transmitted  without 
delay  to  the  nearest  Army  claims 
processing  office  or  area  claims  office. 
Inquiries  concerning  applicability  of  the 
statute  of  limitations  to  claims  filed  with 
the  wrong  Federal  agency  will  be 
referred  to  USARCS  for  resolution. 

(4)  Claims  within  settlement  authority 
of  USARCS  or  the  Attorney  General.  A 
copy  of  each  claim  which  appears  to  be 
of  a  type  that  must  be  brought  to  the 
attention  of  the  Attorney  General  in 
accordance  with  his  or  her  regulations 
(28  CFR  14.6),  or  one  in  which  the 
demand  exceeds  $15,000  or  the  total 
amount  of  all  claims,  actual  or  potential, 
from  a  single  incident  exceeds  $25,000. 
will  be  forwarded  immediately  to  the 
Commander,  USARCS.  Subsequent 
documents  should  be  forwarded  or 
added  in  accordance  with  §  536.5(h)(2). 
USARCS  is  responsible  for  the 
monitoring  and  settlement  of  such 
claims  and  will  be  kept  informed  of  the 
status  of  the  investigation  and 
processing  thereof.  Direct  liaison  and 
correspondence  between  USARCS  and 
the  field  claims  authority  or  investigator 


is  authorized  on  all  claims  matters,  and 
assistance  will  be  furnished  as  required. 

(5)  Non-Army  claims.  Claims  based 
on  acts  or  omissions  of  employees  of  the 
United  States,  other  than  military  and 
civilian  personnel  of  the  DA,  civilian 
personnel  of  the  DOD,  and  employees, 
of  nonappropriated  fund  activities  of  the 
DA,  will  be  transmitted  forthwith  to  the 
nearest  official  of  the  employing  agency, 
and  claimant  will  be  advised  of  the 
referral. 

(6)  Acknowledgment  of  claim,  (i)  The 
claimant  and  his  or  her  attorney  will  be 
kept  informed  by  personal  contact, 
telephonic  contact,  or  mail  of  the  receipt 
of  his  or  her  claim  and  the  status  of  the 
claim.  Formal  acknowledgment  of  the 
claim  in  writing  is  required  only  where 
the  claim  is  likely  to  result  in  litigation 
or  is  presented  in  an  amount  exceeding 
$15,000.  In  this  event,  the  letter  of 
acknowledgment  will  state  the  date  of 
receipt  of  the  claim  by  the  first  agency 
of  the  Army  receiving  the  claim. 

(ii)  If  it  is  reasonably  clear  to  the 
office  acknowledging  receipt  that  a 
claim  filed  under  the  FTCA  is  not 
cognizable  thereunder;  for  example,  it  is 
a  maritime  claim  under  §  536.60,  or  it 
falls  under  §§  536.20  through  536.35  or 
536.70  through  536.81,  the 
acknowledgment  will  contain  a 
statement  advising  the  claimant  of  the 
statute  under  which  his  or  her  claim  will 
be  processed.  If  it  is  not  clear  which 
statute  applies,  a  statement  to  that  effect 
will  be  made,  and  the  claimant  will  be 
promptly  advised  on  his  or  her  remedy 
when  a  decision  is  made.  However,  all 
potential  maritime  claims  will  be 
handled  in  accordance  with 

§  536.5(h)(5). 

(iii)  When  a  claim  has  been  amended 
as  set  forth  in  §  536.5(f)(4),  the 
amendment  will  be  acknowledged  in  all 
cases.  Additionally,  the  claimant  will  be 
informed  that  the  amendment 
constitutes  a  new  claim  insofar  as 
concerns  the  6  months  in  which  the  DA 
is  granted  the  authority  to  make  a  final 
disposition  under  28  U.S.C.  2675(a)  and 
the  claimant’s  option  thereunder  will  not 
accrue  until  6  months  after  the  filing  of 
the  amendment. 

(iv)  When  a  claim  is  improperly 
presented,  is  incomplete  or  otherwise 
does  not  meet  the  requirements  set  forth 
in  §  536.5(d),  the  claimant  or  his  or  her 
representative  will  be  promptly 
informed  in  writing  of  the  deficiencies 
and  advised  that  a  proper  claim  must  be 
filed  within  the  2  year  statute  of 
limitations. 

(7)  Investigation.  Claims  cognizable 
under  this  section  will  be  investigated 
and  processed  on  a  priority  basis  in 
order  that  settlement  if  indicated  may  be 
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accomplished  within  the  6  months 
prescribed  by  statute. 

(8)  Advice  to  claimant,  (i)  A  full 
explanation  of  claims  procedures  and  of 
the  rights  of  the  claimant  will  be  made 
to  the  extent  necessitated  by  the  amount 
and  nature  of  the  claim. 

(ii)  In  a  case  where  litigation  is  likely, 
or  where  this  course  of  action  is 
preferred  by  the  claimant,  and  it 
appears  to  be  a  proper  case  for 
administrative  settlement,  the  claimant 
will  be  advised  as  to  the  advantages  of 
administrative  settlement.  If  the  claim  is 
within  the  jurisdiction  of  a  higher 
settlement  authority,  the  claim  will  be 
discussed  with  such  authority  prior  to 
the  furnishing  of  such  advice.  The 
claimant  should  be  familiarized  with  all 
aspects  of  administrative  settlement 
procedures  including  the  administrative 
channels  through  which  his  claim  must 
be  processed  for  approval.  He  or  she 
may  be  advised  that  administrative 
processing  can  result  in  more 
expeditious  processing,  whereas 
litigation  may  take  considerable  time, 
particularly  in  jurisdictions  with 
crowded  dockets. 

(iii)  If  appropriate,  he  or  she  may  be 
informed  that  a  tentative  settlement  can 
be  reached  for  any  amount  above 
$25,000,  subject  to  approval  by  the 
Attorney  General.  He  or  she  should  be 
advised  that  administrative  filing  of  the 
claim  protects  him  under  the  statute  of 
limitations  for  purpose  of  litigation;  suit 
can  be  filed  within  6  months  after  the 
date  of  mailing  of  notice  of  final  denial 
by  the  DA,  thus  potentially  allowing 
negotiations  to  continue  indefinitely.  An 
attorney  representing  a  claimant  should 
be  advised  of  the  limitations  on  fees  for 
purposes  of  administrative  settlement 
(20  percent)  and  litigation  (25  percent). 
The  attorney  may  also  be  advised  that 
there  is  no  jury  trial  under  the  FTCA. 

(9)  Notification  to  claimant  of  action 
on  claim,  (i)  The  filing  of  an 
administrative  claim  and  its  denial  are 
prerequisite  to  filing  suit.  Any  suit  must 
be  filed  not  later  than  6  months  after 
notification  by  certified  or  registered 
mail  of  the  denial  of  the  administrative 
claim.  Failure  of  a  settlement  authority 
to  take  final  action  on  a  properly  filed 
claim  within  8  months  may  be  treated 
by  the  claimant  as  a  final  denial  for  the 
purposes  of  filing  suit.  If  the  claimant 
has  provided  insufficient  documentation 
to  permit  evaluation  of  the  claim, 
written  notice  should  be  given  to  this 
effect.  Since  administrative  settlements 
are  a  voluntary  process,  the  preferred 
method  of  negotiating  is  to  attempt  to 
exchange  information  on  an  open  basis. 

(ii)  Upon  final  denial  of  a  claim,  or 
upon  rejection  by  the  claimant  of  a 
partial  allowance,  and  further  efforts  to 


reach  a  settlement  are  not  considered 
feasible  (§  536.5(h)(1)),  the  settlement 
authority  will  inform  the  claimant  of  the 
action  on  his  claim  by  certified  or 
registered  mail.  Notification  will  be 
made  as  set  forth  in  §  536.11(b). 

(iii)  If  a  claim  has  been  presented  to 
the  DA  and,  also,  to  other  Federal 
agencies,  without  any  notification  to  the 
DA  of  this  fact,  final  action  taken  by  the 
DA  prior  to  that  of  any  other  agency  is 
conclusive  on  a  claim  presented  to  other 
agencies,  unless  another  agency  decides 
to  take  further  action  to  settle  the  claim. 
Such  agency  may  treat  the  matter  as  a 
reconsideration  under  28  CFR  14.9(b), 
unless  suit  has  been  filed.  The  foregoing 
applies  likewise  to  DA  claims  in  which 
another  Federal  Agency  has  already 
taken  final  action. 

(iv)  If,  after  final  denial  by  another 
agency,  a  claim  is  filed  with  the  DA,  the 
new  submission  will  not  toll  the  6 
months  limitation  for  filing  suit,  unless 
the  DA  treats  the  second  submission  as 
a  request  for  reconsideration  under 
paragraph  (1)  of  this  section. 

(1)  Reconsideration.  (1)  While  there  is 
no  appeal  from  the  action  of  an 
approving  or  settlement  authority  under 
the  FTCA  and  this  section,  an  approving 
of  settlement  authority  may  reconsider  a 
claim  upon  request  of  the  claimant  or 
someone  acting  in  his  behalf.  Even  in 
the  absence  of  such  a  request,  an 
approving  or  settlement  authority  may 
on  his  own  initiative  reconsider  a  claim. 
He  may  reconsider  a  claim  which  he 
previously  disapproved  in  whole  or  in 
part  (even  where  a  settlement 
agreement  has  been  executed)  when  it 
appears  that  his  original  action  was 
incorrect  in  law  or  fact  based  on  the 
evidence  of  record  at  the  time  of  the 
action  or  subsequently  received.  If  he 
determines  that  his  original  action  was 
incorrect,  he  will  modify  the  action  and. 
if  appropriate,  make  a  supplemental 
payment.  The  basis  for  a  change  in 
action  will  be  stated  in  a  memorandum 
included  in  the  file. 

(2)  A  successor  approving  or 
settlement  authority  may  also 
reconsider  the  original  action  on  a  claim 
but  only  on  the  basis  of  fraud, 
substantial  new  evidence,  errors  in 
calculation  or  mistake 
(misinterpretation)  of  law. 

(3)  A  request  for  reconsideration  must 
be  submitted  prior  to  the 
commencement  of  suit  and  prior  to  the 
expiration  of  the  6-month  period 
provided  in  28  U.S.C.  2401(b).  Upon 
timely  filing,  the  appropriate  authority 
shall  have  6  months  from  the  date  of 
filing  in  which  to  make  a  final 
disposition  of  the  request,  and  the 
claimant's  option  under  28  U.S.C. 


2675(a)  shall  not  accrue  until  6  months 
after  the  filing  of  the  request. 

(4)  A  request  for  reconsideration 
should  indicate  fully  the  legal  or  factual 
basis  asserted  as  grounds  for  relief. 
Following  completion  of  any 
investigation  or  other  action  deemed 
necessary  for  an  informed  disposition  of 
the  request,  the  approving  or  settlement 
authority  will  reconsider  the  claim  and 
attempt  to  settle  it  by  granting  such 
relief  as  may  appear  warranted.  When 
further  settlement  efforts  appear 
unwarranted,  the  entire  file  with  a 
memorandum  of  opinion  will  be  referred 
through  claims  channels  to  the 
Commander,  USARCS,  and  the  claimant 
informed  of  such  referral. 

§  536.60  Maritime  claims. 

(a)  Statutory  authority. 

Administrative  settlement  or 
compromise  of  admiralty  and  maritime 
claims  in  favor  of  and  against  the  United 
States  by  the  Secretary  of  the  Army  or 
his  designee  is  authorized  by  the  Army 
Maritime  Claims  Settlement  Act  (10 
U.S.C.  4801-04,  4806,  as  amended). 

(b)  Related  statutes.  The  Army 
Maritime  Claims  Settlement  Act  is 
supplemented  by  the  following  statutes 
under  which  suits  in  admiralty  may  be 
brought:  The  Suits  in  Admiralty  Act  of 
1920  (41  Stat.  46  U.S.C.  525,  741-752);  the 
Public  Vessels  Act  of  1925  (43  Stat.  1112. 
46  U.S.C.  781-790);  the  Act  of  1948 
Extending  the  Admiralty  and  Maritime 
Jurisdiction  (62  Stat.  496,  46  U.S.C.  740). 
Similar  maritime  claims  settlement 
authority  is  exercised  by  the 
Department  of  the  Navy  under  10  U.S.C. 
7365,  7621-23  and  by  the  Department  of 
the  Air  Force  under  10  U.S.C.  9801-9804, 
and  9806. 

(c)  Scope.  10  U.S.C.  4802  provides  for 
the  settlement  or  compromise  of  claims 
for — (1)  Damage  caused  by  a  vessel  of, 
or  in  the  service  of,  the  DA  or  by  other 
property  under  the  jurisdiction  of  the 
DA; 

(2)  Compensation  for  towage  and 
salvage  service,  including  contract 
salvage,  rendered  to  a  vessel  of,  or  in 
the  service  of,  the  DA  or  to  other 
property  under  the  jurisdiction  of  the 
DA;  or 

(3)  Damage  caused  by  a  maritime  tort 
committed  by  any  agent  or  employee  of 
the  DA  or  by  property  under  the 
jurisdiction  of  the  DA. 

(d)  Claims  exceeding  $500,000.  Claims 
against  the  United  States  settled  or 
compromised  in  a  net  amount  exceeding 
$500,000  are  not  payable  hereunder,  but 
will  be  investigated  and  processed 
under  this  section,  and,  if  approved  by 
the  Secretary  of  the  Army,  will  be 
certified  by  him  to  Congress. 
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(e)  Claims  not  payable.  A  claim  is  not 
allowable  under  this  section  which: 

(1)  Is  for  damage  to,  or  loss  or 
destruction  of,  property,  or  for  personal 
injury  or  death,  resulting  directly  or 
indirectly  from  action  by  the  enemy,  or 
by  U.S.  Armed  Forces  engaged  in  armed 
combat,  or  in  immediate  preparation  for 
impending  armed  combat. 

(2)  Is  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  of  the 
United  States  or  a  civilian  employee 
incurred  incident  to  his  service. 

(3)  Is  for  personal  injury  or  death  of  a 
Government  employee  for  whom 
benefits  are  provided  by  the  FECA  (5 
U.S.C.  8101-8150), 

(4)  Is  for  personal  injury  or  death  of 
an  employee,  including  non- 
appropriated  fund  employees,  for  whom 
benefits  are  provided  by  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  (44  Stat.  1424,  33 
U.S.C.  901). 

(5)  Has  been  made  the  subject  of  a 
suit  by  or  against  the  United  States, 
except  as  provided  in  subparagraph 
(h)(2)  of  this  section. 

(6)  Arises  in  a  foreign  country  and 
was  considered  by  the  authorities  of  a 
foreign  country  and  final  action  taken 
thereon  under  Article  VIII  of  the  NATO 
Status  of  Forces  Agreement,  Article 
XVIII  of  the  Treaty  of  Mutual 
Cooperation  and  Security  between  the 
United  States  and  Japan  regarding 
facilities  and  areas  and  the  Status  of 
United  States  Armed  Forces  in  Japan,  or 
other  similar  treaty  or  agreement,  if 
reasonable  disposition  was  made  of  the 
claim. 

(f)  Claims  under  other  laws  and 
regulations.  (1)  Claims  of  military 
personnel  and  civilian  employees  of  the 
DOD  and  the  Army,  including  military 
and  civilian  officers  and  crews  of  Army 
vessels,  for  damage  to  or  loss  of 
personal  property  occurring  incident  to 
their  service  will  be  processed  under  the 
provisions  of  the  Military  Personnel  and 
Civilian  Employees’  Claims  Act  (31 
U.S.C.  3721). 

(2)  Claims  which  are  within  the  scope 
of  this  section  and  also  within  the  scope 
of  the  FCA  (10  U.S.C.  2734)  may  be 
processed  under  that  statute  when 
specific  authority  to  do  so  has  been 
obtained  from  the  Commander, 
USARCS.  The  request  for  such  authority 
should  be  accompanied  by  a  copy  of  the 
report  of  the  incident  by  the  Marine 
Casualty  Investigation  Officer,  or  other 
claims  investigator. 

(g)  Subrogation.  (1)  An  assurer  will  be 
recognized  as  a  claimant  under  this 
section  to  the  extent  that  it  has  become 
subrogated  by  payment  to,  or  on  behalf 
of,  its  assured,  pursuant  to  a  contract  of 
insurance  in  force  at  the  time  of  the 


incident  from  which  the  claim  arose.  An 
assurer  and  its  assured  may  file  a  claim 
either  jointly  or  separately.  Joint  claims 
must  be  asserted  in  the  names  of,  and 
must  be  signed  by,  or  on  behalf  of,  all 
parties:  payment  then  will  be  made 
jointly.  If  separate  claims  are  filed, 
payment  to  each  party  will  be  limited  to 
the  extent  of  such  party's  undisputed 
interest. 

(2)  For  the  purpose  of  determining 
authority  to  settle  or  compromise  a 
claim,  the  payable  interests  of  an 
assurer  (or  assurers)  and  the  assured 
represent  merely  separable  interests, 
which  interests  in  the  aggregate  must 
not  exceed  the  amount  authorized  for 
administrative  settlement  or 
compromise. 

(3)  The  policies  set  forth  in  paragraphs 
(g)  (1)  and  (2)  of  this  section  with  respect 
to  subrogation  arising  from  insurance 
contracts  are  applicable  to  all  other 
types  of  subrogation. 

(h)  Limitation  of  settlement.  (1)  The 
period  for  effecting  an  administrative 
settlement  under  the  Army  Maritime 
Claims  Settlement  Act  is  subject  to  the 
same  limitation  as  that  for  beginning  an 
action  under  the  Suits  in  Admiralty  Act; 
that  is,  a  2-year  period  from  the  date  of 
the  origin  of  the  cause  of  action.  The 
claimant  must  have  agreed  to  accept  the 
settlement,  and  it  must  be  approved  for 
payment  by  the  Secretary  of  the  Army 
or  his  designee  prior  to  the  end  of  such 
period:  otherwise,  thereafter  the  cause 
of  action  ceases  to  exist,  except  under 
the  circumstances  set  forth  in 
subparagraph  (h)(2)  of  this  section.  The 
presentation  of  a  claim,  or  its 
consideration  by  the  DA,  neither  waives 
nor  extends  the  2-year  limitation  period. 

(2)  In  the  event  that  an  action  has 
been  filed  in  a  U.S.  district  court  before 
the  end  of  the  2-year  statutory  period,  an 
administrative  settlement  may  be 
negotiated  by  the  Commander, 

USARCS,  with  the  claimant,  even 
though  the  2-year  period  has  elapsed 
since  the  cause  of  action  accrued, 
provided  the  claimant  obtains  the 
written  consent  of  the  appropriate  office 
of  the  Department  of  Justice  charged 
with  the  defense  of  the  complaint. 
Payment  may  be  made  upon  dismissal 
of  the  complaint. 

(3)  When  a  claim  under  this  section, 
notice  of  damage,  invitation  to  a  damage 
survey,  or  other  written  notice  of  an 
intention  to  hold  the  United  States  liable 
is  received,  the  receiving  installation, 
office,  or  person  immediately  will 
forward  such  document  to  the 
Commander,  USARCS.  USARCS  will 
promptly  advice  the  claimant  or 
potential  claimant  in  writing  of  the 
comprehensive  application  of  the  time 
limit. 


(4)  When  a  claim  under  this  section 
for  less  than  $10,000  is  presented  to  a 
Corps  of  Engineers  office  and  thus  may 
be  appropriate  for  action  by  the  Corps  of 
Engineers  pursuant  to  the  delegation  of 
authority  set  forth  in  subparagraph  (i){2) 
of  this  section,  the  receiving  Corps  of 
Engineers  office  will  promptly  advise 
the  claimant  in  writing  of  the 
comprehensive  application  of  the  time 
limit  (unless  such  has  already  been  done 
by  USARCS). 

(1)  Delegation  of  authority.  (1)  Where 
the  amount  to  be  paid  is  not  more  than 
$10,000.  claims  under  this  section  may 
be  settled  or  compromised  by  the 
Commander,  USARCS,  or  this  designee. 

(2)  When  a  claim  under  this  section 
arises  from  a  civil  works  activity  of  the 
Corps  of  Engineers,  engineer  area  claims 
offices  are  delegated  authority  to 
approve  and  pay  in  full,  or  in  part, 
subject  to  the  execution  of  an 
appropriate  settlement  agreement, 
claims  presented  for  $10,000  or  less,  and 
compromise  and  pay  claims  regardless 
of  the  amount  claimed,  provided  an 
award  of  $10,000  or  less  is  accepted  by 
the  claimant  in  full  satisfaction  and  final 
settlement  of  the  claim,  subject  to  such 
limitations  as  may  be  imposed  by  the 
Chief  of  Engineers.  Meritorious  claims 
arising  from  civil  works  activities  of  the 
Corps  of  Engineers  will  be  paid  from 
Corps  of  Engineers  funds. 

Claims  Arising  From  Activities  of 
National  Guard  Personnel  While 
Engaged  in  Duty  or  Training 

§  536.70  Statutory  authority. 

The  statutory  authority  for  this 
chapter  is  contained  in  the  Act  of 
September  13, 1960  (74  Stat.  878,  32 
U.S.C.  715),  commonly  referred  to  as  the 
National  Guard  Claims  Act  (NGCA),  as 
amended  by  Pub.  L.  90-486,  August  13, 
1968  (82  Stat.  756),  Pub.  L.  90-525, 
September  26, 1968  (82  Stat.  877),  Pub.  L. 
91-312,  July  8, 1970  (84  Stat.  412),  and 
Pub.  L.  93-336,  July  8, 1974  (88  Stat.  291); 
and  the  Act  of  September  8, 1961  (75 
Stat.  488, 10  U.S.C.  2736)  as  amended  by 
Pub.  L.  90-521,  September  26, 1968  (82 
Stat.  874),  Pub.  L.  97-124  December  29, 
1981  (95  Stat.  1666),  and  Pub.  L.  98-564, 
October  30, 1984  (98  Stat.  2918). 

§  536.71  Definitions. 

For  purposes  of  §  §  536.70  to  536.81  the 
following  terminology  applies: 

(a)  ARNG  personnel.  A  member  of  the 
ARNG  engaged  in  training  or  duty  under 
32  U.S.C.  316,  502,  503,  504,  505,  or  709. 

(b)  Claimant.  An  individual, 
partnership,  association,  corporation, 
country.  State,  Commonweath,  territory 
or  a  political  subdivision  thereof,  or  the 
District  of  Columbia,  presenting  a  claim 
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and  meeting  the  conditions  set  forth  in 
§  536.5.  The  term  does  not  include  the 
U.S.  Government,  any  of  its 
instrumentalities,  except  as  prescribed 
by  statute,  or  a  State,  commonwealth, 
territory  or  the  District  of  Columbia 
which  maintains  the  unit  to  which  the 
ARNG  personnel  causing  the  injury  or 
damage  are  assigned.  This  exclusion 
does  not  ordinarily  apply  to  a  unit  of 
local  government  which  does  not  control 
the  ARNG  organization  involved.  As  a 
general  rule,  a  claim  by  a  unit  of  local 
government  other  than  a  State, 
commonwealth  or  territory  will  be 
entertained  unless  the  item  claimed  to 
be  damaged  or  lost  was  procured  or 
maintained  by  State,  commonwealth  or 
territorial  funds. 

§  536.72  Scope. 

(a)  Sections  536.70  through  536.81 
apply  in  all  places  and  set  forth  the 
procedures  to  be  followed  in  the 
settlement  and  payment  of  claims  for 
death,  personal  injury,  or  damage  to  or 
loss  or  destruction  of  property  caused 
by  members  or  employees  of  the  ARNG, 
or  arising  out  of  the  noncombat 
activities  of  the  ARNG  when  engaged  in 
training  or  duty  under  32  U.S.C.  316,  502, 
503,  504,  505,  or  709,  provided  such  claim 
is  not  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard,  or  a  civilian  officer  or  employee 
whose  injury  or  death  is  incident  to 
service. 

(b)  A  claimant  dissatisfied  with  an 
administrative  settlement  under 

§  §  536.70  through  536.81  as  the  result  of 
activities  of  the  ARNG  of  a  State, 
Commonwealth,  or  territory  is  not 
entitled  to  judicial  relief  in  an  action 
against  the  United  States.  Whether  he  or 
she  has  a  legal  cause  of  action  or  may 
file  an  administrative  claim  against  such 
a  political  entity  depends  upon 
controlling  local  law. 

(c)  Claims  arising  out  of  activities  of 
the  ARNG  when  performing  duties  at 
the  call  of  the  governor  of  a  State 
maintaining  the  unit  are  not  cognizable 
under  §  §  536.70  through  536.81  or  any 
other  law,  regulation  or  appropriation 
available  to  die  Army  for  the  payment 
of  claims.  Such  claims  should  be 
returned  or  referred  to  the  authorities  of 
the  State  for  whatever  action  they 
choose  to  take,  and  claimants  should  be 
informed  of  the  return  or  referral.  Care 
should  be  taken  to  determine  the  status 
of  the  unit  and  members  at  the  time  the 
claims  incident  occurred,  particularly  in 
civil  emergencies  as  units  called  by  the 
governor  are  sometimes  “federalized” 
during  the  call-up.  If  the  unit  was 
“federalized”  at  the  time  the  claim 
incident  occurred,  the  claim  will  be 
cognizable  under  §§  536.20  through 


536.35,  536.50,  or  536.90  through  536.97  or 
other  sections  pertaining  to  the  Active 
Army. 

§  536.73  Claims  payable. 

(a)  Tort  claims.  All  claims  for 
personal  injuries,  death,  or  damage  to  or 
loss  of  real  or  personal  property,  arising 
out  of  incidents  occurring  on  or  after 
December  29, 1981,  based  on  negligent 
or  wrongful  acts  or  omissions  of  ARNG 
personnel  acting  within  the  scope  of 
employment,  within  the  United  States 
while  engaged  in  training  or  duty  under 
32  U.S.C.  316,  502,  503,  504,  505,  or  709 
will  be  processed  under  the  FTCA, 

§  536.50.  Such  claims  arising  before 
December  29, 1981  will,  except  as 
modified  herein,  be  processed  and 
settled  in  accordance  with  the 
provisions  of  §  §  536.20  through  536.35. 

(b)  Noncombat  activities.  A  claim 
incident  to  the  noncombat  activities  of 
the  ARNG  while  engaged  in  duty  or 
training  under  32  U.S.C.  316,  502,  503, 

504,  505,  or  709  may  be  settled  under 
§§  536.70  through  536.81.  "Noncombat 
activities"  are  defined  in  §  536.3. 

(c)  Subrogated  claims.  Subrogated 
claims  will  be  processed  as  prescribed 
in  §  536.5(b). 

(d)  Advance  payments.  Advance 
payments  in  partial  settlement  of 
meritorious  claims  to  alleviate 
immediate  hardship  are  authorized  as 
provided  in  §  536.13. 

§  536.74  Claims  not  payable. 

The  type  of  claims  listed  in  §  536.24  as 
not  payable  are  also  not  payable  under 
§§  536.70  through  536.81. 

§  536.75  Notification  of  incident. 

Except  where  claims  are  regularly 
paid  from  State  sources,  for  example, 
insurance,  court  of  claims,  legislative 
committee,  etc.,  the  appropriate  adjutant 
general  will  ensure  that  each  incident 
which  may  give  rise  to  a  claim 
cognizable  under  §  §  536.70  through 
536.81  is  reported  immediately  by  the 
most  expeditious  means  to  the  area 
claims  office  in  whose  geographic  area 
the  incident  occurs  or  to  a  claims 
processing  office  designated  by  the  area 
claims  office.  The  report  will  contain  the 
following  information: 

(a)  Date  of  incident. 

(b)  Place  of  incident. 

(c)  Nature  of  incident. 

(d)  Names  and  organizations  of  ARNG 
personnel  involved. 

(e)  Names  of  potential  claimant(s). 

(f)  A  brief  description  of  any  damage, 
loss,  or  destruction  of  private  property, 
and  any  injuries  or  death  of  potential 
claimants. 


§  536.76  Claims  in  which  there  is  a  state 
source  of  recovery. 

Where  there  is  a  remedy  against  the 
State,  as  a  result  of  either  waiver  of 
sovereign  immunity  or  where  there  is 
liability  insurance  coverage,  the 
following  procedures  apply: 

(a)  Where  the  State  is  insured,  direct 
contact  with  State  or  ARNG  officials 
rather  than  the  insurer  is  desirable. 
Regular  procedures  will  be  established 
and  followed  wherever  possible.  Such 
procedures  should  be  agreed  on  by  both 
local  authorities  and  the  appropriate 
claims  authorities  subject  to 
concurrence  by  the  Commander, 
USARCS.  Such  procedures  will  be 
designed  to  ensure  that  local  authorities 
and  U.S.  authorities  do  not  issue 
conflicting  instructions  for  processing 
claims,  and  whenever  possible  and  in 
accordance  with  governing  local  and 
Federal  law,  a  mutual  arrangement  for 
disposition  of  such  claims  as  in 
paragraph  (c)  of  this  section  is  worked 
out.  Amounts  recovered  or  recoverable 
by  claimant  from  any  insurer  (other  than 
claimant’s  insurer  who  has  obtained  no 
subrogated  interest  against  the  United 
States)  will  be  deducted  from  the 
amount  otherwise  payable. 

(b)  If  there  is  a  remedy  against  the 
State  or  its  insurer,  the  claimant  may  be 
advised  of  that  remedy.  If  the  payment 
by  the  State  or  its  insurer  does  not  fully 
compensate  claimant,  an  additional 
payment  may  be  made  under  §  §  536.70 
through  536.81.  If  liability  is  clear  and 
claimant  settles  with  the  State  or  its 
insurer  for  less  than  the  maximum 
amount  recoverable,  the  difference 
between  the  maximum  amount 
recoverable  from  the  State  or  its  insurer 
and  the  settlement  normally  will  be  also 
deducted  from  the  payment  by  the 
United  States. 

(c)  If  the  State  or  its  insurer  desires  to 
pay  less  than  their  maximum 
jurisdiction  or  policy  limit  on  a  basis  of 
50  percent  or  more  of  the  actual  value  of 
the  entire  claim,  any  payment  made  by 
the  United  States  must  be  made  directly 
to  the  claimant.  This  can  be 
accomplished  by  either  having  the 
United  States  pay  the  entire  claim  and 
have  the  State  or  its  insurer  reimburse 
its  portion  to  the  United  States,  or  by 
having  each  party  pay  its  agreed  share 
directly  to  the  claimant.  If  the  State  or 
its  insurer  desires  to  pay  less  than  50 
percent  of  the  actual  value  of  the  claim, 
the  procedure  set  forth  in  paragraph  (d) 
of  this  section  will  be  followed. 

(d)  If  there  is  a  remedy  against  the 
State  and  the  State  refuses  to  make 
payment,  or  there  is  insurance  coverage 
and  the  claimant  has  filed  an 
administrative  claim  against  the  United 
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States,  forward  file  with  seven- 
paragraph  memorandum  to  the 
Commander,  USARCS,  including 
information  as  to  the  status  of  any 
judicial  or  administrative  action  the 
claimant  has  taken  against  the  State  or 
its  insurer.  The  Commander,  USARCS, 
will  determine  whether  the  claimant  will 
be  required  to  exhaust  his  remedy 
against  the  State  or  its  insurer,  or 
whether  the  claim  against  the  United 
States  can  be  settled  without  such 
requirement.  If  the  Commander, 
USDARCS  determines  to  follow  the 
latter  course  of  action,  he  will  also 
determine  whether  an  assignment  of  the 
claim  against  the  State  or  its  insurer  will 
be  obtained  and  whether  recovery 
action  will  be  taken.  The  State  or  its 
insurer  will  be  given  appropriate 
notification  in  accordance  with  State 
law  necessary  to  obtain  contribution  of 
indemnification. 

§  536.77  Claims  against  the  ARNG 
tortfeasor  individually. 

The  procedures  set  forth  in  §  536.9(f) 
are  applicable.  With  respect  to  claims 
arising  before  December  29, 1981,  an 
ARNG  driver  acting  pursuant  to  the 
authorities  cited  in  §  536.73(a)  is  not 
protected  by  the  provisions  of  the 
Drivers  Act  (28  U.S.C.  2670(b))  and  the 
driver  may  be  sued  individually  in  State 
court.  When  this  situation  occurs,  it 
should  be  monitored  closely  by  ARNG 
authorities.  If  possible  an  early 
determination  will  be  made  as  to 
whether  any  private  insurance  of  the 
ARNG  tortfeasor  is  applicable.  Where 
such  insurance  is  applicable  and  the 
claim  against  the  United  States  is  of 
doubtful  validity,  final  actions  will  be 
withheld  pending  resolution  of  the 
demand  against  the  ARNG  tortfeasor.  If, 
in  the  opinion  of  the  claims  approving  or 
settlement  authority,  such  insurance  is 
applicable  and  the  claim  against  the 
United  States  is  payable  in  full  or  in  a 
reduced  amount,  settlement  efforts  will 
be  made  either  together  with  the  insurer 
or  singly  by  the  United  States.  Any 
settlement  will  not  include  amounts 
recovered  or  recoverable  as  in  §  536.9.  If 
the  insurance  is  not  applicable, 
settlement  or  disapproval  action  will 
proceed  without  further  delay. 

§  536.78  When  claim  must  be  present. 

A  claim  may  be  settled  under 
§  §  536.70  through  536.81  only  if 
presented  in  writing  within  2  years  after 
it  accrues,  except  that  if  it  accrues  in 
time  of  war  or  armed  conflict,  or  if  war 
or  armed  conflict  intervenes  within  2 
years  after  it  accrues,  and  if  good  cause 
is  shown,  the  claim  may  be  presented 
not  later  than  2  years  after  war  or  armed 
conflict  is  terminated.  As  used  in  this 


section,  a  war  or  armed  conflict  is  one  in 
which  any  Armed  Force  of  the  United 
States  is  engaged.  The  dates  of 
commencement  and  termination  of  an 
armed  conflict  must  be  established  by 
concurrent  resolution  of  Congress  or  by 
determination  of  the  President. 

§  536.79  Where  claim  must  be  present. 

A  claim  must  be  presented  to  the 
appropriate  Federal  agency.  Receipt  of  a 
written  claim  by  any  full  time  officer  or 
employee  of  the  National  Guard  will  be 
considered  receipt.  However,  the  statute 
of  limitations  is  tolled  if  a  claim  is  filed 
with  a  State  agency,  the  claim  purports 
to  be  under  the  NGCA  and  it  is 
forwarded  to  the  Army  within  6  months, 
or  the  claimant  makes  inquiry  of  the 
Army  concerning  to  claim  within  6 
months.  If  a  claim  is  received  by  a  DA 
official  who  is  not  a  claims  approval  or 
settlement  authority,  the  claim  will  be 
transmitted  without  delay  to  the  nearest 
approval  or  settlement  authority. 

§  536.80  Procedures. 

(a)  The  form  of  a  claim  under 
§§  536.70  through  536.81  will  be  as 
described  in  §  536.5  (d)  and  (e). 

(b)  So  far  as  they  are  not  inconsistent 
with  §§536.70  through  536.81,  the 
guidance  set  forth  in  §  §  536.10  through 
536.12  will  be  followed  in  processing  a 
claim  under  §§536.70  through  536.81. 

(c)  The  following  provisions  are 
applicable  to  claims  under  §§536.70 
through  536.81  and  are  hereby 
incorporated  by  reference: 

(1)  Section  536.28  (applicable  law); 

(2)  Section  536.29  (determination  of 
quantum); 

(3)  Section  536.31  (claims  over 

$100,000); 

(4)  Section  536.32  (settlement 
procedures); 

(5)  Section  536.33  (attorney  fees). 

§  536.8 1  Settlement  agreement. 

Procedures  concerning  settlement 
agreements  will  be  in  accordance  with 
§  536.10  except  that  the  agreement  will 
be  modified  to  include  a  State  and  its 
National  Guard  in  most  cases.  A  copy  of 
the  agreement  will  be  furnished  to  State 
authorities  and  the  individual  tortfeasor. 

Claims  Incident  to  Use  of  Government 
Vehicles  and  Other  Property  of  The 
United  States  Not  Cognizable  Under 
Other  Law 

§  536.90  Statutory  authority. 

The  statutory  authority  for  §§536.90 
through  536.97  is  contained  in  the  act  of 
October  9, 1962  (76  Stat.  767, 10  U.S.C. 
2737).  This  statute  is  commonly  called 
the  “Nonscope  Claims  Act.”  For  the 
purposes  of  §  §  536.90  through  536.97,  a 
Government  installation  is  a  facility 


having  fixed  boundaries  owned  or 
controlled  by  the  Government,  and  a 
vehicle  includes  every  description  of 
carriage  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  land  (1 
U.S.C.  4). 

§  536.91  Scope. 

(a)  Sections  536.90  through  536.97 
prescribe  the  substantive  bases  and 
special  procedural  requirements  for  the 
administrative  settlement  and  payment, 
in  an  amount  not  more  than  $1,000,  of 
any  claim  against  the  United  States  not 
cognizable  under  any  other  provision  of 
law  for  damage  to  or  loss  of  property,  or 
for  personal  injury  or  death,  caused  by 
military  personnel  or  civilian  employees 
of  the  DA  or  by  civilian  employees  of 
the  DoD  incident  to  the  use  of  a  United 
States  vehicle  at  any  place  or  incident  to 
the  use  of  other  United  States  property 
on  a  Government  installation. 

(b)  Any  claim  in  which  there  appears 
to  be  a  disputed  issue  relating  to 
whether  the  employee  was  acting  within 
the  scope  of  employment  will  be 
considered  under  §§536.20  through 
536.35,  536.50,  or  536.70  through  536.81  as 
applicable.  Only  when  all  parties,  to 
include  an  insurer,  agree  that  there  is  no 
“in  scope"  issue  will  §§  536.90  through 
536.97  be  used. 

§  536.92  Claims  payable. 

(a)  General.  A  claim  for  personal 
injury,  death,  or  damage  to  or  loss  of 
property,  real  or  personal,  is  payable 
under  §§536.90  through  536.97  when — 

(1)  Caused  by  the  act  or  omission, 
negligent,  wrongful,  or  otherwise 
involving  fault,  of  military  personnel  of 
the  DA  or  the  ARNG,  or  civilian 
employees  of  the  DA  or  the  ARNG — 

(1)  Incident  to  the  use  of  a  vehicle  of 
the  United  States  at  any  place, 

(ii)  Incident  to  the  use  of  any  other 
property  of  the  United  States  on  a 
Government  installation. 

(2)  The  claim  may  not  be  settled  under 
any  other  claims  statute  and  claims 
regulation  available  to  the  DA  for  the 
administrative  settlement  of  claims. 

(3)  The  claim  has  been  determined  to 
be  meritorious,  and  the  approval  or 
settlement  authority  has  obtained  a 
settlement  agreement  in  an  amount  not 
in  excess  of  $1,000  in  full  satisfaction  of 
the  claim  prior  to  approval  of  the  claim 
for  payment. 

(b)  Personal  injury  or  death.  A  claim 
for  personal  injury  or  death  is  allowable 
only  for  the  cost  of  reasonable  medical, 
hospital,  or  burial  expenses  actually 
incurred  and  not  otherwise  furnished  or 
paid  by  the  United  States. 
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(c)  Property  loss  or  damage.  A  claim 
for  damage  to  or  loss  of  property  is 
allowable  only  for  the  cost  of 
reasonable  repairs  or  value  at  time  of 
loss,  whichever  is  less. 

§  526.93  Claims  not  payable. 

A  claim  is  not  allowable  under 
§  1 536.90  through  536.97  that— 

(a)  Results  wholly  or  partly  from  the 
negligent  or  wrongful  act  of  the 
claimant,  his  or  her  agent  or  employee. 
The  doctrine  of  comparative  negligence 
is  not  applicable. 

(b)  Is  for  medical,  hospital,  and  burial 
expenses  furnished  or  paid  by  the 
United  States. 

(c)  Is  for  any  element  of  damage 
pertaining  to  personal  injuries  or  death 
other  than  provided  in  §  536.92(b).  All 
other  items  of  damage,  for  example, 
compensation  for  loss  of  earnings  and 
services,  diminution  of  earning  capacity, 
anticipated  medical  expenses,  physical 
disfigurement,  and  pain  and  suffering, 
are  not  payable. 

(d)  Is  for  loss  of  use  of  property  or  for 
the  cost  of  a  substitute  property,  for 
example,  a  rental. 

(e)  Is  legally  recoverable  by  the 
claimant  under  an  indemnifying  law  or 
indemnity  contract.  If  the  claim  is 
legally  recoverable  in  part,  that  part 
recoverable  by  the  claimant  is  not 
payable. 

(f)  Is  a  subrogated  claim. 

§  536.94.  When  claim  must  be  presented. 

A  claim  may  be  settled  under 
§  §  536.90  through  536.97  only  if  it  is 
presented  in  writing  within  2  years  after 
it  accrues. 

§  536.95  Procedures. 

So  far  as  not  inconsistent  with 
§  §  536.90  through  536.97,  the  procedures 
for  the  investigation  and  processing  of 
claims  contained  in  §  §  536.1  through 
536.13  will  be  followed. 

§  536.96  Settlement  agreement. 

A  claim  may  not  be  paid  under 
§  §  536.90  through  536.97  unless  the 
amount  tendered  is  accepted  by  the 
claimant  in  full  satisfaction.  A 
settlement  agreement  (§  536.10)  is 
required  before  payment. 

§  536.97  Reconsideration. 

(a)  An  approval  or  settlement 
authority  may  reconsider  the  quantum  of 
a  claim  upon  request  of  the  claimant  or 
someone  acting  in  his  behalf.  In  the 
absence  of  such  a  request,  an  approval 
or  settlement  authority  may  on  his  own 
initiative  reconsider  the  quantum  of  a 
claim.  Reconsideration  may  occur  even 


in  a  claim  which  was  previously 
disapproved  in  whole  or  in  part  (even 
though  a  settlement  agreement  has  been 
executed)  when  it  appears  that  his  or 
her  original  action  was  incorrect  in  law 
or  fact  based  on  the  evidence  of  record 
at  the  time  of  the  action  or  subsequently 
received.  If  he  or  she  determines  that  the 
original  action  was  incorrect,  he  or  she 
will  modify  the  action  and,  if 
appropriate,  make  a  supplemental 
payment.  If  the  original  action  is 
determined  correct,  the  claimant  will  be 
so  notified.  The  basis  for  either  action 
will  be  stated  in  a  memorandum 
included  in  the  file. 

(b)  An  approval  or  settlement 
authority  may  reconsider  the 
applicability  of  §§536.90  through  536.97 
to  a  claim  upon  request  of  the  claimant 
or  someone  acting  in  his  behalf,  or  on 
his  own  initiative.  Such  reconsideration 
may  occur  even  though  all  parties  had 
previously  agreed  per  §  536.91(b)  when  it 
appears  that  this  agreement  was 
incorrect  in  law  or  fact  based  on  the 
evidence  of  record  at  the  time  of  the 
agreement  or  subsequently  received.  If 
he  or  she  determines  the  agreement  to 
be  incorrect,  the  claim  will  be 
reprocessed  under  the  applicable 
sections  of  this  regulation.  If  he  or  she 
determines  the  agreement  to  have  been 
correct,  that  is,  that  §§536.90  through 
536.97  are  applicable,  he  or  she  will  so 
advise  the  claimant.  This  advice  will 
include  reference  to  any  appeal  or 
judicial  remedies  available  under  the 
section  which  the  claimant  alleges  the 
claim  should  be  processed  under. 

(c)  A  successor  or  higher  approval  or 
settlement  authority  may  also 
reconsider  the  original  action  on  a  claim 
as  in  paragraph  (a)  or  (b)  of  this  section, 
but  only  on  the  basis  of  fraud 
substantial  new  evidence,  errors  in 
calculation  or  mistake 
(misinterpretation)  of  law. 

(d)  A  request  for  reconsideration 
should  indicate  fully  the  legal  or  factual 
basis  asserted  as  grounds  for  relief. 

[FR  Doc.  88-27867  Filed  12-6-88;  8:45  am] 

BILLING  CODE  3710-08-M 

Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment;  USS  PASADENA 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 


summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  PASADENA  (SSN- 
752)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  submarine.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 

EFFECTIVE  DATE:  November  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  Turner,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 

200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 

1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
PASADENA  (SSN-752)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  arc  of  visibility  of 
the  sternlight;  Annex  I,  section  2(a)(i), 
pertaining  to  the  height  of  the  masthead 
light;  Annex  I,  section  2(k),  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  lights;  and  Annex  I,  section  3(b), 
pertaining  to  the  location  of  the 
sidelights.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
vessel.  The  Under  Secretary  of  the  Navy 
has  also  certified  that  the  above- 
mentioned  lights  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  PASADENA  (SSN-752)  is  a 
member  of  the  SSN  688  class  of  vessels 
for  which  certain  exemptions,  pursuant 
to  72  COLREGS,  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  §  706.3,  are  equally  applicable  to  USS 
PASADENA  (SSN-752). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
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701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship’s 
ability  to  perform  its  military  functions. 
List  of  Subjects  in  32  CFR  Part  706 
Marine  safety,  Navigation  (water), 
Vessels. 


Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§706.2  [Amended] 

2.  Table  One  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 

Number 

Distance  in 
meters  of 
forward 
masthead  light 
below 
minimum 
required 
height. 
§2(a)(i). 
Annex  1 

USS  PASADENA . 

SSN-752 

3.5 

3.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel: 


USS  PASADENA. 


Number 

Masthead 
lights,  arc  of 
visibility;  Rule 
21(a) 

Side  lights,  arc 
of  visibility: 
Rule  21(b) 

Stem  light,  arc 
of  visibility; 
Rule  21(c) 

SSN-752 

255” 

112.5" 

206" 

Side  lights, 
distance 
inboard  of 
ship's  sides  in 
meters;  S  3(b), 
Annex  I 


Stern  light, 
distance 
forward  of 
stem  in 
meters;  Rule 
21(c) 


Forward 
anchor  light, 
height  above 
hull  in  meters; 
§  2(k),  Annex  I 


Anchor  lights, 
relationship  of 
aft  fight  to 
forward  light  in 
meters);  §  2(k), 
Annex  I 


Date:  November  23, 1988. 

Approved: 

H.  Lawrence  Garrett  III, 

Under  Secretary  of  the  Navy. 

[FR  Doc.  88-28093  Filed  12-6-88;  8:45  am] 

BILLING  CODE  3810-AE-M 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment;  USS  WASP 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  [72  COLREGS),  to  reflect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  WASP  (LHD-1)  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as  a 
naval  amphibious  assault  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 


EFFECTIVE  DATE:  November  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  Turner,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 

1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  WASP 
(LHD-1)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS:  Rule  21(a),  pertaining  to  the 
location  of  the  masthead  lights  over  the 
fore  and  aft  centerline  of  the  ship: 
Annex  1,  section  2(g),  pertaining  to  the 
distance  of  the  sidelights  above  the  hull; 
Annex  I,  section  3(a),  pertaining  to  the 
location  of  the  forward  masthead  light, 
in  the  forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights:  and 
Annex  1,  section  3(b),  pertaining  to  the 
positioning  of  the  sidelights  in 
relationship  to  the  forward  masthead 


light,  without  interfering  with  its  special 
function  as  a  Navy  ship.  The  Under 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water). 
Vessels. 

Accordingly,  32  CFR  706  is  amended 
as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§  706.2  [Amended] 

2.  Table  Two  of  §  706.2  is  amended  by 
adding  the  following  ship: 


] 

Vessel 

Number 

Masthead 
lights,  distance 
to  stbd  of  keel 
in  meters: 
Rule  21(a) 

Forward 
anchor  light, 
distance 
below  flight  dk 
in  meters;  sec. 
i  2(k),  Annex  1 

Forward 
anchor  light,  ! 
number  of; 
Rule  30(a)(i) 

AFT  anchor 
light,  distance 
below  flight  dk 
m  meters; 
Rule  21(e), 
Rule  30(a)(ii) 

AFT  anchor 
light,  number 
of;  Rule 
30(a)(ii) 

Side  lights, 
distance 
below  flight  dk 
in  meters;  sec. 
2(g),  Annex  1 

Side  lights, 
distance 
forward  of 
forward 
masthead  kght 
in  meters;  sec. 
3(b),  Annex  1 

Side  lights, 
distance 
inboard  of 
ship's  sides  in 
meters;  sec. 

3(D),  Annex  1 

3.  Table  Five  of  §  706.2  is  amended  by  adding  the  following  ship: 
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Vessel 

Forward 
masthead  light 
less  than  the 
required 
height  above 
hull.  Annex  1, 
sec.  2(a)(i). 

Aft  masthead 
light,  less  than 
4.5  meters 
above  forward 
masthead 
light.  Annex  1. 
sec.  2(a)(ii) 

Masthead 
lights  not  over 
all  other  lights 
and 

obstructions. 
Annex  1,  sec. 
2(0 

Vertical 
separation  of 
masthead 
lights  used 
when  towing 
less  than 
required  by 
Annex  1,  sec. 

2(a)(1) 

AFT  masthead 
lights  not 
visible  over 
forward  light 

1 ,000  meters 
ahead  of  ship 
in  all  normal 
degrees  of 
trim.  Annex  1. 
sec.  2(b) 

Forward 
masthead  light 
not  in  forward 
quarter  of 
ship,  Annex  1. 
sec.  3(a) 

After 

masthead  light 
less  than  VS- 
ship’s  length 
aft  of  forward 
masthead 
light.  Annex  1, 
sec.  (3)(a) 

Percentage 

horizontal 

separation 

attained. 

■■■PH 

LHD-1 

■gHR 

— 

X 

X 

65 

Wifi 

mmmmm 

mmnum 

Date:  November  23. 1968. 

Approved: 

H.  Lawrence  Garrett  III, 

Under  Secretary  of  the  Navy. 

[FR  Doc.  88-28094  Filed  12-6-88:  8:45  am) 
BILLING  CODE  3810-AE-M 


Department  of  the  Air  Force 
32  CFR  Part  809d 

Procedures  for  Reporting  on  Defense 
Related  Employment 

agency:  Department  of  the  Air  Force, 
Department  of  Defense. 
action:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  amending  Title  32,  Chapter  VII 
of  the  CFR  by  removing  Part  809d, 
Procedures  for  Reporting  on  Defense 
Related  Employment.  The  source 
document  has  been  revised  and 
incorporated  into  Air  Force  Regulation 
30-30,  Standards  of  Conduct.  This  rule  is 
removed  because  it  has  limited 
applicability  to  the  general  public.  This 
action  is  the  result  of  departmental 
review.  The  intended  effect  is  to  insure 
that  only  regulations  which 
substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  January  6, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Patsy  J.  Conner,  Air  Force  Federal 
Register  Liaison  Officer.  SAF/ 
AADAQD,  Pentagon,  Washington,  DC 
20330-1000,  telephone  (202-694-3431). 
SUPPLEMENTARY  INFORMATION: 
Accordingly,  32  CFR,  Chapter  VII,  is 
amended  by  removing  Part  809d. 

PART  809d— [REMOVED] 

Authority:  10  U.S.C.  8013. 

Patsy  J.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  88-28080  Filed  12-6-88:  8:45  am] 

BILLING  CODE  3910-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
Public  Health  Service 
42  CFR  Part  59 

Statutory  Prohibition  on  Use  of 
Appropriated  Funds  in  Programs 
Where  Abortion  is  a  Method  of  Family 
Planning 

agency:  Public  Health  Service,  HHS. 
action:  Notice  of  court  action. 

summary:  This  document  provides 
notification  of  court  action  relating  to 
rules  promulgated  by  the  Department  of 
Health  and  Human  Services  on 
February  2, 1988  (53  FR  2922)  under  Title 
X  of  the  Public  Health  Service  Act  and 
guidance  as  to  how  further  clarification 
of  the  effect  of  such  court  action  as  it 
relates  to  particular  grantees  and 
applicants  for  grants  may  be  obtained. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  G.  Smith,  Director,  Office  of 
Family  Planning,  (202)  245-0153. 
SUPPLEMENTARY  INFORMATION:  On 
February  2, 1988,  the  Department  of 
Health  and  Human  Services 
promulgated  rules  revising  the 
requirements  for  compliance  by  grantees 
and  applicants  for  grants  under  section 
1001  of  the  Public  Health  Service  Act,  42 
U.S.C.  300a,  with  the  prohibition  on  the 
use  of  Title  X  funds  in  programs  where 
abortion  is  a  method  of  family  planning 
which  is  set  forth  at  section  1008  of  the 
Act,  42  U.S.C.  300a-6.  53  FR  2922.  The 
rules  promulgated  on  February  2, 1988 
are  codified  at  42  CFR  59.7-59.10,  and 
various  technical  and  conforming 
changes  were  made  to  other  sections  of 
the  pre-existing  regulations. 

Four  suits  were  filed  in  three 
jurisdictions  by  various  organizations 
and  individuals  seeking  to  have  the 
February  2nd  rules  declared  invalid  and 
their  operation  enjoined.  In  two  of  the 
suits,  permanent  injunctions  were 
entered  enjoining  the  Department  from 
enforcing  the  rules  against  the  parties  to 
those  suits.  See  Commonwealth  of 
Massachusetts,  et  al.  v.  Bowen,  No.  88- 
0253-S  (D.  Mass.,  March  3, 1988)  and 
Planned  Parenthood  Federation  of 
America,  et  al.  v.  Bowen,  No.  88-Z-158 
(D.  Colo.,  June  15, 1988).  In  the  remaining 


two  suits,  the  government  prevailed  and 
the  complaints  were  dismissed.  See  The 
State  of  New  York,  et  al.  v.  Bowen,  No. 
88  Civ.  0701  (S.D.N.Y.,  June  30, 1988)  and 
Dr.  Irving  Rust,  et  al.  v.  Bowen,  No.  88 
Civ.  0702  (S.D.N.Y.,  June  30, 1988).  All  of 
the  district  court  orders  are  currently  on 
appeal. 

As  a  result  of  this  court  action,  the 
rules  promulgated  on  February  2, 1988 
are  currently  effective  with  respect  to 
certain  organizations  and  not  with 
respect  to  others.  Because  the  appellate 
process  has  not  concluded  and  because 
the  applicants  for  grants  and  grantees 
under  the  program  can  change,  the 
extent  of  the  rules’  coverage  is  likely  to 
change  over  time.  Organizations  with 
questions  as  to  whether  the  February 
2nd  rules  are  in  effect  with  regard  to 
them  are  encouraged  to  consult  their 
attorneys  and  the  Director  of  the  Office 
of  Family  Planning  at  the  number 
provided  above. 

Dated:  October  28. 1988. 

Nabers  Cabaniss, 

Deputy  Assistant  Secretary  for  Population 
Affairs. 

[FR  Doc.  88-28135  Filed  12-6-68;  8:45  am] 

BILUNG  CODE  4160-17-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  32 

ICC  Docket  No.  86-111;  FCC  88-3551 

Common  Carrier  Services;  Allocation 
of  Costs  Between  Regulated  and 
Nonregulated  Activities 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  has  affirmed 
its  Order  on  Reconsideration  in  CC 
Docket  86-111  insofar  as  that  Order 
requires  carriers  to  use  a  three-year 
forecasting  period  for  the  allocation  of 
network  plant  between  regulated  and 
nonregulated  activities.  The  Commission 
also  denied  a  request  that  revenues  from 
nonregulated  activities  be  recorded  in 
various  operating  revenue  accounts 


Federal  Register  /  Vol.  53,  No.  235  /  Wednesday,  December  7,  1988  /  Rules  and  Regulations  49321 


within  47  CFR  Part  32,  and  affirmed  that 
these  revenues  must  be  placed  in  a 
single  revenue  account.  However,  the 
Commission  determined  that  the 
account  established  for  this  purpose  in 
the  Order  on  Reconsideration  did  not 
properly  identify  these  revenues. 
Accordingly,  the  Commission  changed 
the  account  number  and  title. 

EFFECTIVE  DATE:  May  22. 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Spangler,  Common  Carrier 
Bureau,  (202)  632-7500. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC’s  Order  on  Further 
Reconsideration  in  CC  Docket  No.  86- 
111,  FCC  88-355,  adopted  November  1, 
1988  and  released  November  18, 1988. 
The  full  text  of  the  FCC’s  decision  is 
available  for  inspection  and  copying  in 
the  FCC  Dockets  Branch,  Room  230, 1919 
M  Street  NW.,  Washington,  DC.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service’s  Inc.,  (202)  857-3800,  2100  M 
Street  NW.,  Suite  140,  Washington,  DC 
20037. 

Summary  of  Order  on  Further 
Reconsideration 

In  the  Joint  Cost  Order,  the 
Commission  adopted  rules  and  policies 
applicable  to  the  telephone  companies’ 
allocation  of  costs  between  their 
regulated  and  nonregulated  activities. 
The  Commission  largely  affirmed  the 
Joint  Cost  Order  in  the  Order  on 
Reconsideration.  However,  the 
Commission  on  reconsideration 
modified  the  time  period  that  carriers 
are  to  use  for  forecasting  joint  use  of 
network  plant,  and  established 
procedures  by  which  carriers  account 
for  tariffed  services  used  for 
nonregulated  activities. 

The  Bell  Atlantic  Telephone 
Companies  petitioned  for 
reconsideration  of  the  changes  in  the 
procedure  by  which  carriers  account  for 
tariffed  services  used  for  nonregulated 
activities.  The  Joint  Cost  Order  stated 
that  tariffed  services  provided  to  a 
nonregulated  activity  must  be  charged 
to  the  nonregulated  activity  at  the 
carrier’s  tariffed  rates.  The  Order  on 
Reconsideration  specified  the  precise 
accounting  procedure  for  this 
requirement,  which  included  debiting 
the  tariffed  rate  to  Account  7991,  Other 
nonregulated  revenue.  This  account  is 
classified  as  a  nonoperating  account. 
Bell  Atlantic  asked  that  nonregulated 
revenues  instead  be  accounted  for 
within  unique  subaccounts  in  various 
operating  revenue  accounts.  In  the 


Order  on  Further  Reconsideration  the 
Commission  rejected  that  accounting 
treatment.  Such  revenues  often  do  not  fit 
readily  within  the  regulated  revenue 
accounts.  Moreover,  the  Commission 
has  no  regulatory  need  for  service- 
specific  revenue  data  for  nonregulated 
activities,  and  Bell  Atlantic’s  proposal 
would  complicate  efforts  to  assess  the 
level  of  nonregulated  revenues  in 
reports  filed  by  the  carriers.  The 
Commission  agreed  with  Bell  Atlantic 
and  certain  commenters,  however,  that 
the  nonregulated  revenues  should  not  be 
recorded  as  nonoperating  revenues. 
Rather,  those  revenues  should  be 
recorded  in  a  separate  account 
classified  as  operating  revenue  along 
with  the  group  of  accounts  used  for 
regulated  telecommunications  revenues. 
Accordingly,  the  Commission  replaced 
Account  7991  with  Account  5280, 
Nonregulated  operating  revenue. 

Carriers  must  record  in  that  account  all 
nonregulated  revenues  derived  from 
activities  which  share  assets  or 
resources  with  regulated  activities. 

The  New  York  Department  of  Public 
Service  also  sought  reconsideration  of 
the  Order  on  Reconsideration.  In  the 
Joint  Cost  Order,  the  Commission 
required  carriers  to  allocate  certain 
types  of  investment  on  the  basis  of 
relative  regulated  and  nonregulated 
usage  of  the  investment  at  the  highest 
forecast  relative  nonregulated  usage 
over  the  life  of  the  investment.  The 
Order  on  Reconsideration  affirmed  use 
of  a  forward-looking  investment 
allocator  for  this  investment.  However, 
the  Commission  amended  the  rules  on 
reconsideration  to  require  use  of  a  three- 
year  forecast  period,  because 
forecasting  for  the  life  of  the  investment 
would  create  variations  in  forecast 
periods  such  that  monitoring  of  cost 
allocations  would  be  complicated. 
NYDPS  sought  reinstatement  of  the 
three-year  forecast  period.  The 
Commission  rejected  a  return  to  use  of 
the  three-year  forecast  period  because 
NYDPS  presented  no  evidence  that  such 
forecasts  would  be  meaningful  or  useful. 
In  response  to  NYDPS’  request,  the 
Commission  clarified  the  restrictions  on 
a  carrier's  ability  to  reallocate 
investment  from  nonregulated  to 
regulated  use. 

Ordering  Clauses 

It  is  hereby  ordered,  that  pursuant  to 
sections  4(i),  4(j),  201-205, 215, 218,  219, 
220,  and  405  of  the  Communications  Act 
of  1934,  47  U.S.C.  154(i),  154(j),  201-205, 
215,  218,  219,  220,  and  405,  the  Petition  of 
New  York  State  Department  of  Public 
Service  for  Clarification  and 
Reconsideration,  filed  in  this  proceeding 
on  November  13, 1987,  and  the  Bell 


Atlantic  Petition  for  Reconsideration, 
filed  in  this  proceeding  on  November  23, 
1987,  are  denied  in  part  and  granted  in 
part  as  specified  herein. 

It  is  further  ordered,  that  pursuant  to 
sections  4(i),  4(j),  201-205,  215,  218,  219, 
and  220  of  the  Communications  Act  of 
1934, 47  U.S.C.  sections  154(i),  154(j), 
201-205,  215,  218,  219,  and  220,  the 
amendments  to  Part  32  of  the 
Commission's  Rules  and  Regulations  set 
forth  at  the  end  of  this  document  are 
adopted,  effective  May  22, 1989. 

List  of  Subjects  in  47  CFR  Part  32 

Communications  Common  Carriers, 
Reporting  and  recordkeeping 
requirements,  Telephone,  Uniform 
System  of  Accounts. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Part  32  Uniform  System  of  Accounts 
for  Telecommunications  Companies  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 47  U.S.C.  219,  220. 

2.  The  table  of  contents  to  Part  32  is 
amended  to  remove  §  32.7991  and  to  add 
§  32.5280  to  read  as  follows: 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 

TELECOMMUNICATIONS  COMPANIES 


Subpart  D— Instructions  for  Revenue 
Accounts 

Sec. 

•  *  *  *  * 

32.5270  Carrier  billing  and  collection 
revenue. 

32.5280  Nonregulated  operating  revenue. 
32.5300  Uncollectible  revenue. 


Subpart  F— Instructions  for  Other  Income 
Accounts 

***** 

32.7990  Nonregulated  net  income. 

Subpart  G— Glossary 

***** 

3.  Section  32.14  is  amended  by 
revising  paragraph  (c)  to  read  as 
fellows: 

f  32. 1 4  Regulated  accounts. 
***** 

(c)  In  the  application  of  detailed 
accounting  requirements  contained  in 
this  part,  when  a  regulated  activity 
involves  the  common  or  joint  use  of 
assets  and  resources  in  the  provision  of 
regulated  and  nonregulated  products 
and  services,  companies  shall  account 
for  these  activities  within  the  accounts 
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prescribed  in  this  system  for  telephone 
company  operations.  Assets  and 
expenses  shall  be  subdivided  in 
subsidiary  records  among  amounts 
solely  assignable  to  nonregulated 
activities,  amounts  solely  assignable  to 
regulated  activities,  and  amounts 
related  to  assets  used  and  expenses 
incurred  jointly  or  in  common,  which 
will  be  allocated  between  regulated  and 
nonregulated  activities.  Companies  shall 
submit  reports  identifying  regulated  and 
nonregulated  amounts  in  the  manner 
and  at  the  times  prescribed  by  this 
Commission.  Nonregulated  revenue 
items  not  qualifying  for  incidental 
treatment,  as  provided  in  §  32.4999(1), 
shall  be  recorded  in  Account  5280, 
Nonregulated  operating  revenue. 

4.  Section  32.23  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  32.23  Nonregulated  activities. 
***** 

(c)  When  a  nonregulated  activity  does 
involve  the  common  or  joint  use  of 
assets  and  resources  in  the  provision  of 
regulated  and  nonregulated  products 
and  services,  carriers  shall  account  for 
these  activities  within  accounts 
prescribed  in  this  system  for  telephone 
company  operations.  Assets  and 
expenses  shall  be  subdivided  in 
subsidiary  records  among  amounts 
solely  assignable  to  nonregulated 
activities,  amounts  solely  assignable  to 
regulated  activities,  and  amounts 
related  to  assets  and  expenses  incurred 
jointly  or  in  common,  which  will  be 
allocated  between  regulated  and 
nonregulated  activities.  Carriers  shall 
submit  reports  identifying  regulated  and 
nonregulated  amounts  in  the  manner 
and  at  the  times  prescribed  by  this 
Commission.  Nonregulated  revenue 
items  not  qualifying  for  incidental 
treatment,  as  provided  in  §  32.4999(1), 
shall  be  recorded  in  separate  subsidiary 
record  categories  of  Account  5280. 
Nonregulated  operating  revenue. 
Amounts  assigned  or  allocated  to 
regulated  products  or  services  shall  be 
subject  to  Part  36  of  this  Chapter. 

5.  Section  32.1220  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  32. 1220  Inventories. 


(i)  1220.2  Property  held  for  sale  or 
lease.  This  subaccount  shall  include  the 
cost  of  all  items  purchased  for  resale  or 
lease.  The  cost  shall  include  applicable 
transportation  charges,  sales  and  use 
taxes,  and  cash  and  other  purchase 
discounts.  Inventory  shortage  and 
overage  shall  be  charged  and  credited, 
respectively,  to  Account  5280, 
Nonregulated  operating  revenue. 


6.  Section  32.4999  is  amended  by 
redesignating  (1)  and  (m)  as  (m)  and  (n), 
adding  a  new  paragraph  (1)  and  by 
revising  paragraph  (m)  and  amending  (n) 
to  add  Account  5280  to  the  list  of 
revenue  accounts  to  be  maintained  as 
follows: 

§  32.4999  General. 

***** 

(l)  Nonregulated  revenues.  The 
nonregulated  revenue  account  shall  be 
used  for  nonregulated  operating 
revenues  when  a  nonregulated  activity 
involves  the  common  or  joint  use  of 
assets  or  resources  in  the  provision  of 
regulated  and  nonregulated  products  or 
services  and  when  such  activity  is 
accounted  for,  as  required  in  §  32.23(c)  of 
this  subpart,  within  the  accounts 
prescribed  in  this  system  for  telephone 
company  operations.  Revenues  from 
nontariffed  activities  offered  incidental 
to  tariffed  services  may  be  accounted 
for  as  regulated  revenues,  provided  the 
activities  are  outgrowths  of  regulated 
operations  and  the  revenues  do  not 
exceed,  in  the  aggregate,  one  percent  of 
total  revenues  for  three  consecutive 
years.  Such  activities  must  be  listed  in 
the  Commission-approved  Cost 
Allocation  Manual  for  any  company 
required  to  file  a  Cost  Allocation 
Manual. 

(m)  Uncollectible  revenues. 
Uncollectible  revenues  shall  include 
amounts  originally  credited  to  the 
revenue  accounts  which  have  proved 
impracticable  of  collection. 


(n)  Revenue  accounts  to  be 
maintained. 

Account  title 

Class  A 
account 

Class  B 
account 

Miscellaneous  Revenues:  * 
Canter  billing  and  collec- 

5270 

* 

Nonregulated  Revenues: 
Nonregulated  operating 

5280 

5280 

Uncollfectible  Revenues:  * 

7.  Section  32.5280  is  added  to  read  as 
follows: 

§  32.5280  Nonregulated  operating 
revenue. 

(a)  This  account  shall  include 
revenues  derived  from  a  nonregulated 
activity  involving  the  common  or  joint 
use  of  assets  or  resources  in  the 
provision  of  regulated  and  nonregulated 
products  or  services,  which  are  not 
provided  for  elsewhere  in  this  system  of 
accounts. 

(b)  This  account  shall  be  debited  and 
regulated  revenue  accounts  shall  be 
credited  at  tariffed  rates  when  tariffed 


services  are  provided  to  nonregulated 
activities  that  are  accounted  for  as 
prescribed  in  §  32.23(c)  of  this  subpart. 

(c)  Separate  subsidiary  record 
categories  shall  be  maintained  for  each 
nonregulated  revenue  item  recorded  in 
this  account. 

§  32.699  [Amended] 

8.  Section  32.6999  is  amended  by 
amending  paragraph  (b)  to  delete  the 
listing  of  Account  7991. 

§  32.7991  [Removed] 

9.  Section  32.7991  is  removed  in  its 
entirety. 

(FR.  Doc.  27406  Filed  12-6-88;  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  88-149;  RM-61231 

Radio  Broadcasting  Services; 

Wabasha,  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  FM 
Channel  273A  to  Wabasha,  Minnesota, 
in  response  to  a  petition  filed  by 
Interstate  Communications,  Inc.  The 
allotment  could  provide  Wabasha  with 
its  first  FM  broadcast  service.  The 
coordinates  for  Channel  273A  are  44-23- 
06  and  92-05-12.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  January  9, 1989;  The 
window  period  for  filing  applications 
will  open  on  January  10, 1989,  and  close 
on  February  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  88-149, 
adopted  October  28, 1988,  and  released 
November  25, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors, 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  In  Section  73.202(b),  the  Table  of 
FM  Allotments  is  amended  under 
Minnesota  by  adding  Wabasha,  Channel 
273A. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-28125  Filed  12-6-88;  8:45  am] 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-522;  RM-5971  &  RM- 
6243] 

Radio  Broadcasting  Services;  Red 
Lodge,  MT 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


summary:  This  document  substitutes 
FM  Channel  258C1  for  Channel  257A  at 
Red  Lodge,  Montana,  and  modifies  the 
construction  permit  for  Channel  257A  to 
specify  Channel  258C1.  This  action  is 
taken  in  response  to  a  counterproposal 
filed  by  C.  R.  Crisler.  Petitioner  had 
originally  requested  the  substitution  of 
Channel  258C2  for  Channel  257A  at  Red 
Lodge,  as  was  proposed  in  the  Notice. 
The  coordinates  for  Channel  258C1  at 
Red  Lodge  are  45-11-15  and  109-14-46. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-522, 
adopted  October  28, 1988,  and  released 
November  25, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW„ 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
froip  the  Commission’s  copy  contractors, 
international  Transcription  Service, 

(202)  857-3800,  2100  M  Street,  NW„  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana  is  amended 
by  removing  Channel  257A  and  adding 
Channel  258C1  at  Red  Lodge. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-28126  Filed  12-6-88;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  84-456;  RM-4632] 

Television  Broadcasting  Services; 
Minneapolis-St.  Paul,  MN  and  Crandon, 
Wl 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  modifies  the 
license  of  Station  WCCO-TV, 
Minneapolis-St.  Paul,  Minnesota  to 
specify  a  channel  offset  of  “plus”  in  lieu 
of  “zero”,  and  allots  Channel  4  to 
Crandon,  Wisconsin.  In  response  to  an 
Order  to  Show  Cause  directed  against 
the  licensee  of  Station  WCCO-TV,  the 
licensee  argued  that  the  failure  of  the 
proponent  of  the  Crandon  allotment  to 
demonstrate  its  financial  ability  to 
reimburse  Station  WCCO-TV  for  the 
expenses  incurred  in  changing  the 
channel  offset  raises  a  substantial  and 
material  question  of  fact  requiring  a 
hearing.  The  Commission  disagreed  with 
this  contention  and  ordered  the  Station 
WCCO-TV  license  modified  in  order  to 
accommodate  the  Channel  4  allotment 
in  Crandon.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  January  5, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  84-456, 
adopted  October  13, 1988,  and  released 
November  22, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW„ 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors, 
International  Transcription  Service, 


(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.606  [Amended] 

2.  Section  73.606(b),  the  Television 
Table  of  Allotments,  is  amended  under 
Minnesota  by  removing  Channel  4  and 
adding  Channel  4+  at  Minneapolis-St. 
Paul. 

3.  Section  73.606,  the  Television  Table 
of  Allotments,  is  amended  under 
Wisconsin  by  adding  Crandon,  Channel 

4. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Acting  Secretary. 

(FR  Doc.  88-28129  Filed  12-6-88;  8:45  am) 
BILLING  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1011 

[Ex  Parte  No.  55  (Sub-No.  71)] 

Policy  and  Final  Rule  Governing 
Submission  and  Evaluation  of  Safety 
Fitness  Evidence  in  Motor  Carrier 
Licensing  Proceedings 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  policy  statement  and 
final  rule. 

SUMMARY:  The  Commission  is  publishing 
this  policy  statement  to  inform  the 
public  about  its  policies  governing  motor 
carrier  licensing  proceedings  in  which 
the  applicants  hold  less-than- 
satisfactory  Department  of 
Transportation  (DOT)  safety  fitness 
ratings.  As  part  of  this  policy,  the 
Commission  will  require  all  applicants 
for  motor  carrier  operating  authority  to 
provide,  as  a  supplement  to  the  existing 
OP-1  application  form,  the  applicant’s 
DOT  safety  rating,  and  other  evidence 
as  appropriate.  In  addition,  the 
Commission  is  adopting  final  rules  at  49 
CFR  1011,  governing  delegations  of 
authority,  that  withdraw  the  Motor 
Carrier  Board’s  delegated  authority  to 
process  applications  of  conditionally 
rated  motor  carriers  for  authority  to 
transport  property  (other  than 
hazardous  materials,  e.g.,  bulk 
flammables).  Such  applications  will  be 
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reviewed  and  disposed  of  in  the  first 
instance  by  the  entire  Commission. 
Effective  immediately,  the  Commission’s 
Motor  Carrier  Board  will  reject  all 
applications  for  operating  authority  filed 
by  carriers  holding  “unsatisfactory" 
safety  ratings  and  all  applications  for 
motor  passenger  or  hazardous  materials 
authority  filed  by  carriers  holding 
“conditional”  ratings.  Such  rejections 
will  be  issued  without  prejudice  to  the 
involved  carriers  refiling  for  authority 
upon  receipt  of  an  improved  safety 
fitness  rating  from  DOT  if  they 
otherwise  qualify  under  our  policy  [e.g., 
a  passenger  carrier  with  an 
"unsatisfactory”  rating  could  not  obtain 
authority  unless  its  rating  improved  to 
"satisfactory”). 

Applicants  for  motor  property 
authority  (that  does  not  involve 
transportation  of  hazardous  materials) 
holding  "conditional”  safety  fitness 
ratings  will  also  be  required  to  submit 
with  their  applications  evidence 
specifically  addressing:  (1)  The 
measures  taken  to  achieve  full 
compliance  with  DOT  safety 
requirements  and  to  correct  any 
deficiencies  cited  in  the  audit  upon 
which  their  performance  rating  was 
based;  and  (2)  proof  that  the  applicant 
has  requested  a  reaudit  by  DOT.  This 
evidence  will  be  evaluated  by  the 
Commission  as  part  of  an  applicant's 
case-in-chief  to  determine  its  fitness  to 
perform  the  proposed  service. 
date:  The  rule  revisions  announced  here 
will  be  effective  December  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  O’Malley,  (202)  275-7292  or 
Richard  B.  Felden,  (202)  275-7691.  (TDD 
for  hearing-impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION:  The 
Commission  conscientiously  strives  to 
fulfill  its  mandate  to  license  only  those 
carriers  that  affirmatively  demonstrate 
their  overall  fitness  to  provide 
transportation.  We  repeatedly  have 
emphasized  that  the  primary  component 
of  the  fitness  licensing  prerequisite  is  an 
applicant’s  operational  safety  profile — 
specifically,  observance  of  safety 
regulations  and  compliance  with 
applicable  bodily  injury  and  property 
damage  insurance  limits.  Assessment  of 
fitness  in  this  light  is  fully  consistent 
with — indeed,  required  by — our  national 
transportation  policy  mandate  to 
maintain  a  safe  and  sound  motor  carrier 
system.  49  U.S.C.  10101(a)(7).  See 
Acceptable  Forms  of  Requests  for 
Operating  Authority,  133  M.C.C.  328,  at 
330-331  (1984).  Our  implementation  of 
this  policy  has  evolved  over  time,  and 
has  been  accomplished,  in  part,  through 
case-by-case  handling  of  the  licensing 
docket.  One  purpose  of  this  notice  is  to 


offer,  in  one  place,  an  explanation  of  our 
policy  governing  safety  fitness 
determinations  in  licensing  cases  so  that 
more  comprehensive  information  will  be 
readily  available  to  applicants  and  their 
representatives  in  advance  of  filing  new 
applications  for  authority. 

Accordingly,  to  promote  better 
understanding  and  implementation  of 
our  policy,  we  set  forth  below  our 
general  standards  with  regard  to  new 
licensing  of  motor  carriers  with  less  than 
“satisfactory"  ratings  from  DOT: 

1.  All  applications  for  new  authority 
filed  by  carriers  holding 
"unsatisfactory"  safety  ratings  from 
DOT  will  be  rejected.1 

2.  All  applications  seeking  authority  to 
transport  passengers  or  hazardous 
materials  filed  by  conditionally  rated 
carriers  will  be  rejected. 

3.  All  other  applications  filed  by 
carriers  with  “conditional”  ratings  will 
be  reviewed  by  the  Commission  on  a 
case-by-case  basis;  whether  an 
application  is  granted  or  denied  will 
depend  upon  the  evidence  of  record  in 
each  case  including  the  carrier’s 
presentation  regarding  correction  of  the 
violations  that  led  DOT  to  assign  the 
“conditional"  rating. 

In  the  past,  we  have  addressed  safety 
issues  that  arise  in  new  licensing  cases 
only  after  the  application  has  been 
noticed  in  the  “ICC  Register"  and 
preliminarily  granted.  This  procedure 
has  become  inefficient  and  wasteful  of 
our  resources.  Moreover,  publication  in 
the  “ICC  Register”  may  create  the  false 
impression  that  the  authority  will  be 
granted  regardless  of  the  carrier’s  rating. 
Thus,  confusion  often  results  when  the 
Commission  itself  reopens  the  case  and 
either  conditions  the  authority  or  denies 
it.  To  eliminate  this  confusion  and 
streamline  our  internal  process,  we  are 
here  adopting  final  rules  which  move 
our  examination  of  safety  fitness  to  the 
very  beginning  of  the  application 
process,  remove  certain  matters  from 
the  authority  now  delegated  to  the 
Motor  Carrier  Board,  and  provide 
direction  to  the  Board  in  those  areas 
where  policy  is  clear  so  that  the  Board 
may  implement  it. 

This  past  procedure  for  addressing 
safety  fitness  has  often  also  required 
that  carriers  later  submit  safety-related 


1  There  is  one  minor  procedural  difference 
between  our  prior  policy  and  that  described  here.  In 
the  past  we  either  denied  applications  from  carriers 
with  "unsatisfactory"  ratings  or  granted  their 
application  but  withheld  tho  actual  issuance  of  any 
authority  to  them  until  DOT  upgraded  their  safety 
ratings.  Now  we  will  reject  their  applications.  This 
change  in  policy  to  rejecting  applications  works  no 
harm  on  applicants.  The  substantive  result  is  the 
same — authority  is  not  issued — but  rejection  will 
allow  return  of  the  filing  fee. 


evidence  in  addition  to  evidence  now 
required  in  the  OP-1.  Moreover,  the  OP- 
1  does  not  require  a  carrier  to  provide  its 
DOT  safety  rating.  We,  therefore, 
independently  obtain  safety  ratings  and 
background  material  from  DOT.  These 
matters  have  delayed  final  action  in 
many  cases. 

The  Commission  is  in  the  process  of 
revising  and  streamlining  its  general 
licensing  application,  Form  OP-1,  and 
developing  corresponding  revisions  to 
its  regulations  governing  motor  property 
and  passenger  applicants  and  intends  to 
issue  a  notice  instituting  Ex  Parte  No.  55 
(Sub-No.  69)  in  which  it  will  seek  public 
comments  on  those  proposed  changes. 
However,  we  believe  submission  of 
safety-related  evidence  is  so  important 
and  its  timing  so  ministerial  in  nature 
that  we  should  require,  effective 
immediately,  that  this  type  of  evidence 
be  introduced  with  the  OP-1,  as  a 
supplement.  Accordingly,  and  effective 
immediately: 

1.  All  carriers  shall  submit  a  verified 
statement  of  their  current  DOT  safety 
rating  and  when  it  was  obtained. 
Applications  without  this  information 
will  be  rejected. 

2.  The  Commission’s  Motor  Carrier 
Board  will  reject  applications  of  all 
applicants  holding  “unsatisfactory” 
ratings  and  applications  for  motor 
passenger  and  motor  property 
hazardous  materials  authority  filed  by 
carriers  holding  “conditional”  ratings. 
Rejection  will  be  without  prejudice  to 
the  application  being  refiled  upon 
receipt  of  an  upgraded  safety  fitness 
rating — to  “satisfactory”  for  motor 
passenger  applicants  and  motor 
property  transporters  of  hazardous 
materials;  to  at  least  “conditional”  for 
all  other  motor  property  applicants. 

3.  Motor  property  applicants  holding 
“conditional”  ratings  (other  than  those 
seeking  hazardous  materials  authority) 
will  also  be  required  to  submit  with  their 
Form  OP-1  licensing  application  (in 
addition  to  certifying  their  current  DOT 
rating  and  the  date  it  was  obtained) 
proof  that  the  applicant  has  requested  a 
reaudit  by  DOT,  and  verified  evidence 
specifically  addressing  the  measures 
taken  to  achieve  full  compliance  with 
DOT  safety  requirements  and  to  correct 
any  safety  deficiencies  cited  in  the  most 
recent  DOT  audit.  Applications  filed  by 
these  conditionally  rated  carriers  will  be 
ruled  on  by  the  entire  Commission, 
which  will  base  its  decision  on  a 
thorough  case-by-case  review  of  the 
safety  compliance  evidence  introduced. 

Generally,  in  those  instances  where 
an  applicant  in  this  category  has 
requested  a  reaudit  by  DOT  and 
affirmatively  establishes  that  it  has 
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eliminated  any  safety  deficiencies  cited 
in  DOT’S  most  recent  audit  report  and 
brought  its  operations  into  full 
compliance  with  DOT  regulations,  the 
Commission  will  tentatively  grant  the 
authority,  subject  to  a  1-year  term 
limitation.  The  preliminary  grant  of 
authority  will  be  published  in  the  “ICC 
Register"  with  this  term  limitation.  If  no 
legitimate  protest  to  the  application  is 
filed,  the  certificate  or  permit  will  be 
issued  with  a  self-executing  condition, 
indicating  that  the  authority  will  expire 
at  the  conclusion  of  1  year  unless 
applicant  petitions  to  remove  the  term 
limitation  based  on  its  receipt  of  a 
satisfactory  fitness  rating. 

Applicants  in  this  category  are  also 
advised  that  the  Commission  will  not 
extend  limited  term  authorities  unless 
the  carriers  have  received  satisfactory 
safety  ratings  prior  to  expiration  of  their 
authorities.  However,  such  carriers  may 
petition  for  post-expiration  reopening  of 
their  licensing  proceedings  to  receive 
unrestricted  authority  if  a  subsequent 
DOT  safety  audit  results  in  a 
“satisfactory”  rating. 

We  will  further  discuss  our  role  in 
evaluating  safety  fitness  as  an  essential 
component  of  the  licensing  process  in 
the  forthcoming  Ex  Parte  No.  55  (Sub- 
No.  69)  proceeding.  In  the  notice 
instituting  that  proceeding  we  will  invite 
comment  on  certain  matters  discussed 
here. 

We  note  that  our  policy  statement  and 
the  authority  delegation  change 
announced  here  do  not  require  public 
notice  and  opportunity  for  comment 
prior  to  implementation.  Under  5  U.S.C. 
553(b)(A),  interpretive  rules,  general 
policy  statements,  and  rules  of  agency 
organization,  procedure,  or  practice  are 
specifically  exempted  from  the  notice 
and  comment  requirements  of  the 
Administrative  Procedure  Act.  The 
policy  announced  here  merely  provides 
a  uniform  and  consistent  expression  of 
the  manner  in  which  we  carry  out  our 
mandate  to  license  only  operationally 
safe  carriers  and  thereby  ensure  a  safe 
and  efficient  motor  transportation 
system.  Similarly,  the  rule  revision  that 
withdraws  from  the  Motor  Carrier  Board 
previously  delegated  authority, 
consistent  with  our  safety  fitness  policy, 
represents  a  matter  of  internal  agency 
organization.  And,  as  discussed  earlier, 
the  new  supplement  to  the  OP-1  simply 
changes  the  time  when  safety-related 
evidence  must  be  filed.  Thus,  these 
matters  fall  squarely  within  5  U.S.C. 
553(b)(A)  and  may  be  implemented 
without  public  notice  and  comment 
procedures.  Nevertheless,  as  noted 
above,  we  will  invite  comment  on 


certain  aspects  of  this  policy  in  the 
upcoming  rulemaking. 

Environmental  and  Energy 
Considerations 

We  conclude  that  the  policy 
announced  here  and  the  corresponding 
rule  revision  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603,  the 
Commission  is  required  to  examine  the 
impact  of  an  action  on  small  business 
and  small  organizations.  We  conclude 
that  the  policy  and  corresponding  rule 
revision  adopted  here  will  not  have  a 
significant  impact  on  a  substantial 
number  of  these  entities.  To  the  extent 
that  small  transportation  providers  and 
new  applicants  are  influenced  at  all  by 
our  action,  it  will  be  a  result  of 
increased  certainty  and  predictability  in 
the  disposition  of  licensing  matters 
involving  safety  fitness  issues. 

Although  this  policy  statement 
requires  certain  conditionally  rated 
applicants  to  introduce  evidence  of 
corrective  safety  measures  and  current 
compliance  with  DOT  regulations,  such 
supplemental  testimony  does  not  impose 
additional  burdens  on  applicants  for 
operating  authority  or  unduly  protract  or 
complicate  the  licensing  process.  Rather, 
by  requiring  that,  where  appropriate, 
applicants  affirmatively  introduce  such 
safety  compliance  evidence  as  part  of 
their  case-in-chief,  we  have  ensured 
against  the  need  to  hold  open  or 
otherwise  needlessly  delay  licensing 
proceedings  in  order  to  obtain 
supplemental  information  to  clarify  the 
safety  fitness  profile  of  particular 
applicants. 

We,  therefore,  conclude  that  the 
policy  statement  and  rule  revision 
announced  here  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  carrier  applicants  or 
other  entities.  The  policy  and  rule  will 
not  impose  additional  reporting, 
recordkeeping,  or  compliance 
requirements  upon  small  entities,  nor 
will  the  amended  rule  duplicate, 
overlap,  or  conflict  with  any  existing 
Federal  rule. 

List  of  Subjects  in  49  CFR  Part  1011 

Administrative  practice  and 
procedure. 

Decided:  November  18, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  Phillips. 
Commissioner  Simmons  commented  with  a 


separate  expression.  Commissioner 
Lamboley  dissented  in  part. 

Noreta  R.  McGee, 

Secretary. 

Title  49,  Chapter  X,  Part  1011,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1011—  COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  Part  1011 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301. 10302. 10304, 
10305, 10321:  31  U.S.C.  9701;  5  U.S.C.  553. 

2.  Section  1011.6(i)(l)  is  revised  to 
read  as  follows: 

§1011.6  Employee  boards. 

***** 

(i)  *  *  *. 

(1)  Pre-publication  matters  in 
operating  rights  applications  of  motor 
carriers  (except  those  requesting 
authority  to  transport  non-hazardous 
property  filed  by  applicants  with 
“conditional”  DOT  safety  fitness 
ratings),  water  carriers,  household  goods 
freight  forwarders,  and  property 
brokers. 

***** 

[FR  Doc.  88-28109  Filed  12-6-88;  8:45  am) 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  No.  81126-8226] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  king  mackerel  from  the 
western  zone  of  the  Gulf  migratory 
group.  The  Secretary  has  determined 
that  the  commercial  quota  for  Gulf  group 
king  mackerel  from  the  western  zone 
was  reached  on  December  2, 1988.  This 
closure  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resource. 
EFFECTIVE  DATE:  Closure  is  effective  at 
12:01  a.m.,  local  time,  December  3, 1988, 
until  12:00  p.m.  (midnight),  local  time, 
June  30, 1989. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mark  F.  Godcharles,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic,  as 
amended,  was  developed  by  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
is  implemented  by  regulations  at  50  CFR 
Part  642.  Regulations  effective  July  1, 
1988,  implemented  catch  limits 
recommended  by  the  Councils  for  the 
Gulf  of  Mexico  migratory  group  of  king 
mackerel  for  the  current  fishing  year 
(July  1, 1988,  through  June  30, 1989). 
Those  regulations  set  the  commercial 
allocation  at  1.09  million  pounds  divided 
into  quotas  of  0.75  million  pounds  for  the 
eastern  zone  and  0.34  million  pounds  for 
the  western  zone  (53  FR  25611,  July  8, 
1988).  The  boundary  between  the 
eastern  and  western  zones  is  a  line 
directly  south  from  the  Florida/Alabama 
boundary  (87°31'06*  W.  longitude)  to  the 
outer  limit  of  the  EEZ. 


Under  §  642.22(a),  the  Secretary  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  allocation  or  quota  has  been  reached, 
or  is  projected  to  be  reached,  by 
publishing  a  notice  in  the  Federal 
Register.  The  Secretary  has  determined 
that  the  commercial  quota  of  0.34  million 
pounds  for  the  western  zone  of  the  Gulf 
migratory  group  of  king  mackerel  was 
reached  on  December  2, 1988.  Hence,  the 
commercial  fishery  for  Gulf  group  king 
mackerel  from  the  western  zone  is 
closed  effective  12:01  a.m.,  on  December 
3, 1988,  through  June  30, 1989,  the  end  of 
the  fishing  year. 

Except  for  a  person  on  a  charter 
vessel,  during  the  closure,  no  person 
aboard  a  vessel  permitted  to  fish  under 
a  commercial  allocation  may  fish  for, 
retain,  or  have  in  possession  in  the  EEZ 
king  mackerel  from  the  western  zone.  A 
person  aboard  a  charter  vessel  may 
continue  to  fish  for  king  mackerel  in  the 
western  zone  under  the  bay  limit  set 
forth  in  §  642.28(a)(1),  provided  the 
vessel  is  under  charter,  i.e.,  there  are 
more  than  three  persons  aboard, 


including  captain  and  crew.  During  the 
closure,  king  mackerel  from  the  western 
zone  taken  in  the  EEZ,  including  those 
harvested  under  the  bag  limit,  may  not 
be  purchased,  bartered,  traded,  or  sold. 
This  prohibition  does  not  apply  to  trade 
in  king  mackerel  from  the  western  zone 
that  were  harvested,  landed,  and 
bartered,  traded,  or  sold  prior  to  the 
closure  and  held  in  cold  storage  by  a 
dealer  or  processor. 

Other  Matters 

This  action  is  required  by  50  CFR 
642.22(a)  and  complies  with  E.0. 12291. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  642 
Fisheries,  Fishing. 

Dated:  December  2, 1988. 

Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-28169  Filed  12-2-88:  4:46  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15CFR  Part  776 

IDocket  No.  81136-8236) 

Exports  From  Abroad  of  Foreign 
Products  Incorporating  U.S.-Origin 
Parts  and  Components 

AGENCY:  Bureau  of  Export 
Administration,  Department  of 
Commerce. 

action:  Proposed  rule. 


summary:  This  proposed  rule  would 
revise  §  776.12  of  the  Export 
Administration  Regulations  (EAR)  to 
reduce  U.S.  export  controls  on  U.S.- 
origin  parts  and  components 
incorporated  in  foreign  products.  The 
reduction  in  controls  is  required  by 
section  5(a)(5)(A)  of  the  Export 
Administration  Act  of  1979,  as  amended 
by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  This 
change  would  expand  the  existing  25% 
exemption  to  additional  destinations 
and  would  create  a  new  exemption 
based  on  the  Advisory  Notes  that 
indicate  a  likelihood  of  approval  for 
exports  to  Country  Groups  Q,  W,  and  Y. 

Comments  on  this  proposed  rule  will 
be  considered  in  the  development  of  the 
final  rule. 

EFFECTIVE  date:  Comments  must  be 
received  by  January  23, 1989. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to:  Willard 
Fisher,  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  Room  1622,  Washington,  DC 
20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willard  Fisher,  Regulations  Branch, 
Bureau  of  Export  Administration, 
Telephone:  (202)  377-3856. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Omnibus  Trade  and 
Competitiveness  Act  has  amended 
section  5(a)(5)(A)  of  the  Export 
Administration  Act  of  1979  (the  Act),  as 
amended,  to  require  a  reduction  of  U.S. 
controls  on  U.S.-origin  parts  and 
components  incorporated  in  foreign 
products.  Currently,  when  U.S.-origin 
parts  and  components  are  valued  at 
$10,000  or  less  and  comprise  10%  or  less 
of  the  value  of  a  foreign-made  product, 
the  Export  Administration  Regulations 
permit  the  foreign-made  products  to  be 
exported  from  abroad  to  any  destination 
without  written  U.S.  authorization.  With 
certain  exceptions,  written  U.S 
authorization  is  also  not  required  for 
exports,  from  foreign  countries,  of 
foreign-made  products  with  a  U.S. 
content  value  of  25%  or  less  to  countries 
listed  in  Supplement  No.  2  or  3  to  part 
773. 

This  proposed  rule  would  make  two 
significant  revisions  to  §  776.12  that 
exempt  additional  foreign-made 
products  incorporating  U.S.-origin  parts 
and  components  from  written 
authorization  requirements.  First,  the 
25%  exemption  is  expanded  to  apply  to 
any  destination  if  the  export  of  the 
foreign  product  to  the  new  destination 
would  be  subject  to  U.S.  national 
security  controls  only.  The  existing  25% 
exemption  for  countries  listed  in 
Supplement  No.  2  or  3  to  Part  773 
(excluding  Ethiopia,  Lebanon,  and 
Nicaragua)  is  continued  regardless  of 
the  basis  of  control. 

The  second  major  revision  would 
exempt  foreign-made  products 
containing  U.S.-origin  content  from 
written  authorization  requirements 
when  none  of  the  U.S.  content, 
regardless  of  its  value,  exceeds  the 
technical  performance  characteristics  of 
any  Advisory  Note  on  the  Commodity 
Control  list  that  indicates  licenses  are 
likely  to  be  approved  for  export  to 
satisfactory  end-users  in  Country 
Groups  Q,  W,  and  Y  and  where  the 
export  of  the  foreign  product  to  the  new 
destination  would  be  subject  to  U.S. 
national  security  controls  only.  When 
the  new  destination  is  a  country  listed  in 
Supplement  No.  2  or  3  to  Part  773 
(excluding  Ethiopia,  Lebanon,  and 
Nicaragua),  this  exemption  will  apply 
regardless  of  the  basis  of  control. 

This  rule  also  proposes  to  revise  what 
U.S.  content  is  to  be  counted  when 
calculating  “U.S.  content  value”  as 


defined  in  §  776.12(d).  Parts, 
components,  or  materials  that  could  be 
exported  from  the  United  States  to  the 
new  country  of  destination  under 
General  Licenses  G-DEST,  G-COCOM, 
G-COM,  or  GFW  may  be  excluded  from 
the  calculation  of  “U.S.  content  value.” 
Currently,  only  G-DEST  items  are 
excluded  from  this  calculation. 

However,  this  rule  would  not  change 
the  policy  that  prior  written  approval 
from  the  Office  of  Export  Licensing  is 
always  required  for  the  export  from  a 
foreign  country  of  a  foreign-made 
supercomputer  containing  U.S.  parts, 
components,  or  materials,  without 
exception.  In  addition,  a  foreign-made 
product  that  is  the  direct  product  of 
U.S.-origin  technical  data  may  require 
U.S.  authorization  regardless  of  the  U.S. 
content.  This  rule  deals  only  with  U.S. 
origin  parts  and  components 
incorporated  in  foreign  products.  Section 
5(m)  of  the  Act.  “Goods  Containing 
Controlled  Parts  and  Components,”  will 
be  implemented  in  a  separate  rule. 

Rulemaking  Requirements  and 
Invitation  to  Comment 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0694-0010. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
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proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
data.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Because  this  rule  is 
being  issued  in  proposed  form,  this  rule 
complies  with  section  13(b)  of  the 
Export  Administration  Act.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  proposed  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  January  23, 1989. 
The  Department  will  consider  all 
comments  received  before  the  close 
of  the  comment  period  in  developing 
final  regulations.  Comments  received 
after  the  end  of  the  comment  period 
will  be  considered  if  possible,  but 
their  consideration  cannot  be  assured. 
The  Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations.  All  public  comments 
on  these  regulations  will  be  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4886, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 


accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Cornejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

5.  This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrent  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  15  CFR  Part  776 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  776  of  the  Export 
Administration  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  776  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.J,  as  amended  by  Pub. 

L.  97-145  of  December  29, 1981,  by  Pub.  L.  99- 
64  of  July  12, 1985,  and  by  Pub.  L.  100-418  of 
August  23, 1988;  E.0. 12525  of  July  12. 1985  (50 
FR  28757,  July  16, 1985). 

PART  776— [AMENDED] 

3.  Section  776.12  is  amended  by 
revising  the  introductory  text,  by 
revising  paragraphs  (a),  (b),  (c),  and  (d), 
and  by  removing  paragraph  (h),  as 
follows: 

§  776.12  Parts,  components,  and  materials 
incorporated  abroad  into  foreign-made 
products. 

U.S.  origin  parts,  components, 
materials,  or  other  commodities 
incorporated  abroad  into  a  foreign-made 
product  are  subject  to  United  States 
export  controls  under  §  776.12.  United 
States  parts,  components,  materials,  or 
other  commodities  that  are  not 
incorporated  abroad  into  products  are 
subject  to  the  reexport  provisions  of  Part 
774.  U.S.  origin  peripheral  or  accessory 
devices  that  are  merely  rack  mounted 
with  or  cable  connected  into  foreign 
equipment  are  not  deemed  to  be 
incorporated  components  even  though 
intended  for  use  with  products  made 
abroad.  Rather,  such  items  are  treated 
as  U.S.  items  that  retain  their  identity 
and  remain  subject  to  the  reexport 
provisions  of  Part  774.  The  Department 
of  Commerce  asserts  control  over  parts, 
components,  and  materials  incorporated 
in  foreign-made  products  to  prevent  the 
use  of  such  U.S.  origin  parts, 
components,  or  materials  in  a  manner 
detrimental  to  the  national  security  or 
foreign  policy  of  the  United  States. 

These  controls  do  not  apply  if  either  the 
U.S.  content  or  the  foreign-made  product 


is  subject  to  control  only  for  a  short 
supply  reasons. 

(a  )  Calculation  of  values.  Use  the 
following  guidelines  in  determining 
values  for  establishing  exemptions  or  for 
submission  of  a  request  for 
authorization: 

(1)  U.S.  content  value,  (i)  U.S.  content 
value  is  the  delivered  cost  to  the  foreign 
manufacturer  of  the  U.S.  origin  parts, 
components,  or  materials.  (When 
affiliated  firms  have  special 
arrangements  that  result  in  lower  than 
normal  pricing,  the  cost  should  reflect 
"fair  market”  prices  that  would  normally 
be  charged  to  similar,  unaffiliated 
customers.) 

(ii)  In  calculating  the  U.S.  content 
value,  do  not  include  parts,  components, 
or  materials  that  could  be  exported  from 
the  United  States  to  the  new  country  of 
destination  under  General  License  G- 
DEST,  G-COCOM,  G-COM,  or  GFW. 

(2)  The  foreign-made  product  value  is 
the  normal  export  selling  price  f.o.b. 
factory  (excluding  value  added  taxes  or 
excise  taxes). 

(b)  Determining  approval 
requirements.  The  prior  written 
approval  of  the  Office  of  Export 
Licensing  is  required  for  the  export  from 
a  foreign  country  of  a  foreign-made 
supercomputer  containing  U.S.  origin 
parts,  components,  or  materials  that  are 
not  G-DEST  to  the  new  destination, 
without  exception.  Such  prior  written 
approval  also  is  required  for  any  other 
foreign-made  product  incorporating  U.S. 
origin  parts,  components,  or  materials, 
except: 

(1)  If  at  the  time  of  export  of  the 
foreign-made  product  to  the  new  country 
of  destination,  the  export  of  the  foreign- 
made  product  meets  any  of  the 
conditions  of  §  774.2  (permissive 
reexports);  or 

(2)  If  the  U.S.  content  value  is  both 
10%  or  less  and  $10,000  or  less;  or 

(3)  If  the  U.S.  content  value  is  greater 
than  10%,  or  greater  than  $10,000,  but  not 
more  than  25%,  and: 

(i)  The  ultimate  destination  of  the 
foreign  product  is  a  country  listed  in 
Supplement  Nos.  2  or  3  to  Part  773 
(excluding  Ethiopia,  Lebanon,  and 
Nicaragua)  or 

(ii)  The  ultimate  destination  of  the 
foreign  product  is  Ethiopia,  Lebanon, 
Nicaragua  or  a  country  not  listed  in 
Supplement  Nos.  2  or  3  to  Part  773  and 
the  foreign-made  product  is  subject  only 
to  national  security  controls; 

Note. — To  determine  the  reason  for  control, 
see  the  “Reason  for  Control"  paragraph  in 
each  CCL  entry.  If  the  reason  is  given  only  as 
"national  security",  you  must  also  review 
§§  776.14,  776.16,  776.18,  785.1,  785.2,  785.4, 
785.7,  and  Part  778  to  establish  whether  a 
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foreign  policy  or  nuclear  nonproliferation 
control  might  apply  to  the  commodity  and 
destination. 

or 

(4)  If  none  of  the  technical 
performance  characteristics  of  the  U.S. 
content  exceed  those  of  any  Advisory 
Note  in  the  CCL  that  indicates  licenses 
are  likely  to  be  approved  for  country 
Groups  Q,  W,  and  Y,  and  either: 

(i)  The  ultimate  destination  of  the 
foreign  product  is  a  country  listed  in 
Supplement  Nos.  2  or  3  to  Part  773 
(excluding  Ethiopia,  Lebanon,  and 
Nicaragua):  or 

(ii)  The  ultimate  destination  of  the 
foreign  product  is  Ethiopia,  Lebanon, 
Nicaragua  or  a  country  not  listed  in 
Supplement  Nos.  2  or  3  to  Part  773  and 
the  foreign-made  product  is  subject  only 
to  national  security  controls,  (see  Note 
to  §  776.12(b)(3)(ii)  above.) 

Note. — See  §  776.12(g)  for  other  controls 
that  may  apply  even  if  the  export  would  be 
excepted  by  this  paragraph  (a). 

(c)  Applicability  of  exceptions  to 
approval  requirements.  The  exceptions 
to  the  approval  requirements  in 
paragraph  (b)  of  this  section  apply  only 
if  the  U.S.  content  is  normal  and  usual 
for  the  product  being  exported  and  is 
not  physically  incorporated  in  the 
foreign  product  as  a  device  to  evade  the 
requirement  for  reexport  authorization. 

(d)  Spare  parts.  Shipments  of  foreign- 
made  items  that  incorporate  U.S.  origin 
components  may  be  accompanied  by 
U.S.  origin  controlled  spare  parts, 
provided  they  do  not  exceed  the  value 
of  the  controlled  U.S.  content. 
***** 

Dated:  December  2, 1988. 

Michael  E.  Zacharia, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  88-28181  Filed  12-6-88;  8:45  am] 

BILLING  CODE  3510-OT-M 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[File  No.  851  0162] 

Cleveland  Automobile  Dealers’ 
Association;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Cleveland 


Automobile  Dealers’  Association 
(CADA)  from  limiting  its  members’ 
hours,  from  maintaining  any  policy 
concerning  hours  of  operation,  and  from 
encouraging  members  to  influence  each 
other  as  to  their  hours.  Respondent 
would  be  required  to  advertise  in  the 
newspaper  that  dealers'  hours  are  no 
longer  restricted  and  also  change  its 
Articles  of  Incorporation  or  other  policy 
statements  to  reflect  the  consent 
agreement. 

date:  Comments  must  be  received  on  or 
before  February  6, 1989. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159,  6th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Kindt,  Cleveland  Regional  Office, 
Federal  Trade  Commission,  Suite  500 — 
Mall  Building,  118  St.  Clair  Ave., 
Cleveland,  OH.  44114.  (216)  522-4210. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

List  of  Subjects  in  16  CFR  Part  13 

Automobile  dealers,  Trade  practices. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

i. 

Before  Federal  Trade  Commission  in  the 
matter  of  Cleveland  Automobile  Dealers’ 
Association,  a  corporation,  File  No.  851  0162. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
Cleveland  Automobile  Dealers’ 
Association  (“Proposed  Respondent”),  a 
corporation,  and  it  now  appearing  that 
Proposed  Respondent  is  willing  to  enter 
into  an  agreement  containing  an  Order 
to  Cease  and  Desist  from  the  use  of  the 
acts  or  practices  being  investigated. 

It  Is  Hereby  Agreed  by  and  between 
Proposed  Respondent,  by  its  duly 
authorized  officer  and  its  attorney,  and 
counsel  for  the  Federal  trade 
Commission  that: 

1,  Proposed  Respondent  is  a 
corporation  organized,  existing,  and 


doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Ohio,  with  its 
office  and  principal  place  of  business 
located  at  Suite  300,  The  Lincoln 
Building,  1367  East  6th  Street,  Cleveland, 
Ohio  44114. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
Complaint  here  attached. 

3.  Proposed  Respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  Decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
Complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
Decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  Complaint  here 
attached. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondent,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  Complaint  and  its 
Decision  containing  the  following  Order 
to  Cease  and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 


49330 


Federal  Register  /  Vol.  53,  No.  235  /  Wednesday,  December  7,  1988  /  Proposed  Rules 


Service  of  the  Complaint  and  Decision 
containing  the  agreed-to  Order  to 
Proposed  Respondent’s  address  as 
stated  in  this  Agreement  shall  constitute 
service.  Proposed  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  Complaint 
attached  hereto  may  be  used  in 
construing  the  terms  of  the  Order.  No 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  Respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  It  understands 
that  once  the  Order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  Order.  Proposed 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

I 

It  Is  Ordered  that  for  purposes  of  this 
Order,  the  following  definitions  shall 
apply: 

(A)  “Respondent"  means  the 
Cleveland  Automobile  Dealers’ 
Association,  its  directors,  trustees, 
councils,  committees,  officers, 
representatives,  delegates,  agents, 
employees,  successors,  and  assigns,  or 
any  other  person  acting  for  or  on  behalf 
of  the  Cleveland  Automobile  Dealers’ 
Association  in  any  capacity; 

(B)  “Dealer”  means  any  person  who 
receives  on  consignment  or  purchases 
new  motor  vehicles  for  sale  to  the 
public,  and  any  director,  officer, 
employee,  representative,  or  agent 
thereof; 

(C)  "Member”  means  any  dealer  who 
is  a  member  of  the  Cleveland 
Automobile  Dealers’  Association; 

(D)  “Person”  includes  any  natural 
person,  corporate  entity,  partnership, 
association,  joint  venture,  trust,  or  any 
other  organization  or  entity,  but  does 
not  include  any  government  entity;  and 

(E)  "Hours  of  operation”  means  any 
period  of  time  (whether  that  period  be 
stated  as  specific  hours,  specific  days, 
or  otherwise)  that  any  dealer  holds  itself 
out  to  the  public  as  open  to  sell  new 
cars.  For  purposes  of  this  Order,  “hours 
of  operation”  shall  not  include  any 
period  of  time  that  a  dealer  conducts  the 
operation  of  parts  or  service 
departments  or  aspects  of  its  operation 
other  than  new  car  sales. 


II 

It  Is  Further  Ordered  that  Respondent, 
directly,  indirectly,  or  through  any 
corporate  or  other  device,  shall 
forthwith  cease  and  desist  from: 

(A)  Entering  into,  continuing  or 
carrying  out  any  agreement,  contract, 
combination,  or  conspiracy  with  any 
dealer  or  any  other  person  regarding 
hours  of  operation; 

(B)  Adopting,  implementing,  or 
maintaining  any  article,  bylaw, 
regulation,  code  of  conduct,  or  other 
policy,  whether  formal  or  informal, 
regarding  hours  of  operation; 

(C)  Exchanging  information  or 
communicating  with  any  dealer  or  any 
other  person  concerning  hours  of 
operation,  directly  or  by  implication, 
except  to  the  extent  necessary  to 
comply  with  any  order  of  the  Federal 
Trade  Commission; 

(D)  Requesting,  coercing,  influencing, 
encouraging,  persuading,  or  attempting 
to  request,  coerce,  influence,  encourage, 
or  persuade  any  dealer  to  adopt,  agree 
to,  or  adhere  to  any  hours  of  operation, 
or  taking  any  other  action  intended  to  or 
likely  to  influence  any  dealer  to  adopt, 
agree  to,  or  adhere  to  any  hours  of 
operation;  and 

(E)  Encouraging  any  person  to,  or 
suggesting  that  any  person,  engage  in 
any  of  the  acts  or  practices  set  forth  in 
Part  II  (A),  (B),  (C),  or  (D),  above. 

III 

It  Is  Further  Ordered  that: 

(A)  With  respect  to  Respondent’s 
Articles  of  Incorporation,  Code  of 
Regulations,  Code  of  Bylaws,  Statement 
of  Policies,  or  any  other  policy 
statements,  within  sixty  (60)  days  after 
this  Order  becomes  final,  Respondent 
shall  explicitly  and  formally  remove  any 
provision,  rule,  standard,  interpretation, 
policy  statement,  or  guideline  that  is 
inconsistent  with  Part  II  of  this  Order, 
by  amendment,  revision,  or  in  such  other 
manner  as  to  eliminate  the 
inconsistency,  including,  but  not  limited 
to,  formal  rescission  of  any  existing 
Resolution  of  the  Board  of  Trustees 
addressing  hours  of  operation,  including 
the  Resolution  adopted  in  August  1954 
and  the  Resolution  adopted  in 
September  1964  and  amended  in 
September  1976; 

(B)  Within  sixty  (60)  days  after  this 
Order  becomes  final,  and  until  February 
28, 1999,  Respondent  shall  incorporate  in 
its  Code  of  Regulations: 

(1)  A  provision  that  requires  members 
to  report  to  Respondent  in  writing  any 
agreement,  contract,  combination  or 
conspiracy  between  members  regarding 
hours  of  operation.  For  a  period  of  five 
(5)  years  after  receipt,  Respondent  shall 


maintain,  and  upon  request  make 
available  to  the  Federal  Trade 
Commission,  all  report  filed  pursuant  to 
this  part. 

(2)  A  provision  that  prohibits  its 
trustees,  members,  officers,  employees, 
and  agents  from  discussing,  directly  or 
by  implication,  hours  of  operation  at  any 
of  Respondent’s  membership,  Board  of 
Trustees,  or  committee  meetings,  formal 
or  informal,  except  to  the  extent 
necessary  to  comply  with  any  order  of 
the  Federal  Trade  Commission; 

(3)  A  provision  that  requires  members 
to  destroy  any  decals  or  signs  provisions 
provided  to  them  by  Respondent  that 
referred  in  any  way  to  hours  of 
operation;  and 

(4)  A  respondent  that  requires 
expulsion  from  membership  in 
Respondent  of  any  member,  discharge 
from  employment,  or  the  termination  of 
its  relationship  with  any  member, 
employee  or  agent  who  fails  to  comply 
with  the  provision  required  by  Part  III 
(B)(1),  (B)(2),  or  (B)(3),  above. 

(C)  Within  ten  (10)  days  after  the 
amendment,  revision,  or  any  other 
change  of  its  Articles  of  Incorporation, 
Code  of  Regulations,  Code  of  Bylaws, 
Statement  of  Policies,  or  any  other 
policy  statement  of  Respondent 
pursuant  to  this  Order,  Respondent  shall 
send  by  first-class  mail  a  copy  of  such 
amended  Articles  of  Incorporation, 

Code  of  Regulations,  Code  of  Bylaws, 
Statement  of  Policies,  or  any  other 
policy  statement  to  all  members, 
accompanied  by  a  cover  letter  clearly 
and  conspicuously  drawing  the 
member’s  attention  to  the  amendment, 
revision,  or  other  change  and  briefly 
summarizing  its  nature  and  purpose; 

(D)  Promptly,  and  in  no  case  in  excess 
of  ninety  (90)  days  after  acquiring 
reason  to  believe  that  a  member 
violated  Part  III  (B)(1),  (B)(2),  or  (B)(3)  of 
this  Order,  Respondent  shall,  in 
accordance  with  its  Code  of  Regulations 
relating  to  expulsion  of  members,  make 
a  determination  whether  a  violation  has 
occurred  and  shall  expel  any  member  it 
so  determines  to  have  violated  Part  III 
(B)(1),  (B)(2),  or  (B)(3)  of  this  Order; 

(E)  Within  thirty  (30)  days  after  this 
Order  becomes  final,  Respondent  shall 
provide  each  member,  officer,  agent,  and 
employee  with  a  copy  of  this  Order  and 
attached  Complaint  and  the  Notice  set 
out  in  Appendix  A; 

(F)  For  a  period  of  two  (2)  years  after 
this  Order  becomes  final,  Respondent 
shall  provide  each  new  member  who 
joins  Respondent,  and  each  new  officer, 
new  agent,  or  new  employee  employed 
by  Respondent,  with  a  copy  of  this 
Order  and  attached  Complaint  and  the 
Notice  set  out  in  Appendix  A;  and 
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(G)  Within  sixty  (60)  days  after  this 
Order  becomes  final,  Respondent  shall 
provide  each  member  with  replacement 
decals  and  signs  for  any  decals  or  signs 
previously  provided  by  Respondent  that 
referred  in  any  way  to  hours  of 
operation,  along  with  a  cover  letter 
explaining  that  members  must  destroy 
the  original  decals  and  signs  and  urging 
them  to  substitute  the  replacement 
decals  and  signs  for  the  original  ones. 
Replacement  decals  and  signs  either 
shall  have  no  reference  to  hours  of 
operation  or  shall  be  designed  so  the 
individual  member  may  insert  any  hours 
of  operation  it  wishes. 

It  Is  Further  Ordered  that: 

(A)  Beginning  thirty  (30)  days  after 
this  Order  becomes  final,  and  for  a 
period  of  not  less  than  eight  (8)  weeks 
thereafter,  Respondent  shall  place  and 
cause  to  be  disseminated  each  week  at 
least  two  (2)  advertisements,  including 
one  in  the  Thursday  edition  and  one  in 
the  Saturday  edition  of  The  Plain 
Dealer.  The  advertisements  must 
contain  a  principal  message  devoted  to 
explaining  that  dealers  who  are 
members  of  Respondent  are  free  to  offer 
expanded  shopping  hours  as  required  in 
Part  IV(B)  of  this  Order.  The 
advertisements  shall  be  a  minimum  of 
one-eighth  [Vs)  of  a  page  and  shall  be 
placed  in  the  same  location  in  The  Plain 
Dealer  at  which  advertisements  for  the 
sale  of  new  automobiles  ordinarily 
appear:  and 

(B)  Prior  to  placement  of  the  first  such 
advertisement,  Respondent  shall 
conduct,  or  cause  to  be  conducted,  copy 
testing  of  such  advertisement.  The  copy 
testing  shall  be  based  on  monadic 
interviews  (such  as  the  “mall  intercept" 
procedure)  of  not  fewer  than  thirty  (30) 
subjects  screened  and  selected  to  have 
purchased  a  new  automobile  within  the 
last  three  (3)  years,  and  shall  be 
conducted  by  a  reputable  advertising  or 
research  organization  using  techniques 
commonly  accepted  in  the  advertising 
profession.  Such  organization  shall 
provide  a  written  report  to  Respondent 
explaining  the  result  of  such  copy 
testing,  and  Respondent  may  use  such 
advertisement  to  satisfy  its  obligations 
under  Part  IV(A),  above,  only  if  the 
report  establishes  that  the 
advertisement  effectively  communicates 
(1)  that  until  (date  of  Order],  most 
Cleveland-area  automobile  dealers  have 
not  been  open  for  business  on  Sundays 
and  most  weekday  evenings:  and  (2) 
that  Cleveland-area  automobile  dealers 
are  free  to  choose  their  own  hours  of 
operation  so  that  dealers  may  now  have 
shopping  hours  on  Sundays,  weeknights, 
or  any  other  times  they  choose.  In  the 
event  any  subsequent  advertisement 


prepared  pursuant  to  this  paragraph 
differs  significantly  from  the  first 
advertisement  disseminated  in 
accordance  with  this  paragraph. 
Respondent  shall  conduct  or  cause  to  be 
conducted  copy  testing  of  such 
advertisement  in  the  same  manner  and 
for  the  same  purpose  as  described 
above. 

V 

It  Is  Further  Ordered  that  Respondent 
shall  file  with  the  Federal  Trade 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  complying 
with  this  Order,  within  ninety  (90)  days 
after  this  Order  becomes  final,  and  on 
the  first  anniversary  of  the  date  this 
Order  becomes  final. 

VI 

It  Is  Further  Ordered  that  for  a  period 
of  ten  (10)  years  after  this  Order 
becomes  final,  Respondent  shall  notify 
the  Federal  Trade  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  Respondent,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  this  Order. 

Appendix  A 
Please  Read  This. 

It  Is  Very  Important. 

Enclosed  with  this  notice  is  a  copy  of 
a  Consent  Order  agreed  to  between  the 
Federal  Trade  Commission  and  the 
Cleveland  Automobile  Dealers’ 
Association  ("CADA”).  In  the  Order, 
CADA  has  agreed  that  we  will  not  have 
any  part  in  suggesting  or  setting  the 
hours  during  which  any  automobile 
dealer  can  be  open. 

YOU  ARE  FREE  TO  BE  OPEN  TO  SELL 
NEW  CARS  AT  ANY  HOURS  YOU 
WISH.  CADA  HAS  NO  POLICY  OR 
GUIDELINES  ABOUT  HOURS 
REGARDING  NEW  SALES.  THE 
HOURS  YOU  ARE  OPEN  ARE  YOUR 
BUSINESS. 

If  you  have  any  questions  about  this, 
please  feel  free  to  contact  CADA. 
***** 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  Consent  Order 
from  the  Cleveland  Automobile  Dealers 
Association  (CADA)  located  in 
Cleveland,  Ohio.  The  agreement  would 
settle  charges  by  the  Commission  that 
the  proposed  respondent  violated 


section  5  of  the  Federal  Trade 
Commission  Act  by  combining  or 
conspiring  to  interfere  with  competition 
among  automobile  dealers  in  greater 
Cleveland  by  limiting  its  members’ 
showroom  hours. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  60  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  Order. 

The  Complaint 

A  Complaint  has  been  prepared  for 
issuance  by  the  Commisson  along  with 
the  proposed  Order.  It  alleges  that 
CADA  has  limited  the  times  during 
which  its  members  sell  new 
automobiles.  The  Complaint  alleges,  for 
example,  that  CADA  adopted  bylaws 
discouraging  its  member  dealers  from 
maintaining  showroom  hours  on 
Sundays,  on  Saturday  nights,  and  on 
weeknights  except  Mondays  and 
Thursdays.  In  addition,  the  Complaint 
alleges  that  CADA’s  bylaws  had  the 
effect  of  limiting  showroom  hours  of  its 
member  dealers  to  the  suggested  times. 
The  Complaint  further  alleges  that  the 
combination  or  conspiracy  constitutes 
an  unfair  method  of  competition. 

The  Proposed  Consent  Order 

Part  I  of  the  proposed  Consent  Order 
contains  definitions  of  terms  used  in  the 
Order. 

Part  II  of  the  Order  prohibits  CADA 
from  maintaining  any  policies  relating 
to,  or  from  discussing,  its  members’ 
operating  hours. 

Part  III  requires  CADA  to  (1)  amend 
its  bylaws  to  remove  any  provision 
which  might  limit  or  restrict  its 
members’  showroom  hours:  (2)  adopt 
bylaws  prohibiting  discussions 
regarding  hours  at  membership  meetings 
and  requiring  expulsion  of  any  member 
violating  the  prohibition:  (3)  require  its 
members,  until  1999,  to  file  a  notice  with 
CADA  of  hours  agreements  arrived  at 
outside  CADA  meetings,  and  require 
expulsion  of  any  member  in  violation; 

(4)  provide  its  members  with  placement 
window  decals  which  do  not  state 
opening  and  closing  times:  and  (5)  notify 
each  of  its  members  of  the  Order. 

Part  IV  requires  CADA  to  place 
sixteen  (16)  advertisements  in  the 
Cleveland  Plain  Dealer  informing  the 
public  of  the  proposed  Consent  Order 
and  of  the  possibility  of  non-traditional 
showroom  hours. 
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Part  V  requires  that  CADA  provide 
the  Commission  with  compliance 
reports  ninety  (90)  days  after,  and  on  the 
first  anniversary  of  the  effective  date  of 
the  Order. 

Part  VI  requires,  for  a  period  of  ten 
(10)  years,  that  CADA  notify  the 
Commission  of  any  change  in  CADA’s 
legal  status. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  88-28151  Filed  12-6-88;  8:45  am] 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Parts  1385, 1386,  1387,  and 
1388 

Developmental  Disabilities  Program 

agency:  Administration  on 
Developmental  Disabilities,  ADD  Office 
of  Human  Development  Services, 
(OHDS),  Department  of  Health  and 
Human  Services. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  rule  proposes  to  amend 
current  regulations  to  implement 
changes  made  by  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  Amendments  of  1987  (Pub.  L.  100- 
146).  The  regulations  propose  standards 
for  determining  whether  a  State  has 
used  Federal  funds  to  supplement  and 
not  supplant  State  and  local  funds.  They 
also  propose  to  establish  a  peer  review 
process  for  applications  under  the 
University  Affiliated  Programs  and 
make  other  clarifying,  technical,  and 
conforming  changes. 
date:  To  ensure  consideration 
comments  must  be  submitted  on  or 
before  February  6, 1989. 
address:  Please  address  comments  to: 
Commissioner,  Administration  on 
Developmental  Disabilities,  Room  348-F 
(Regulations),  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington,  DC  20201.  Attention: 
Ms.  Elsbeth  Porter  Wyatt. 

It  would  be  helpful  if  agencies  and 
organizations  submitted  comments  in 
duplicate.  Two  weeks  after  the  close  of 
the  comment  period,  comments  and 
letters  will  be  available  for  public 
inspection  in  Room  347D,  Hubert  H. 


Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201, 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  telephone  (202)  245-2890. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Elsbeth  Porter  Wyatt,  (202)  245- 
2904. 

SUPPLEMENTARY  INFORMATION: 

A.  Program  History 

In  1963,  the  Mental  Retardation 
Facilities  and  Construction  Act  (Pub.  L. 
88-164)  was  enacted  to  provide  for 
planning  activities  and  construction  of 
facilities  to  provide  services  to  the 
mentally  retarded.  This  legislation  was 
subsequently  amended  by  the 
Developmental  Disabilities  Services  and 
Facilities  Construction  Amendments  of 
1970  (Pub.  L.  91-517)  which  constituted 
the  first  Congressional  effort  to  address 
the  needs  of  a  group  of  persons  with 
handicaps  designated  as  developmental 
disabilities.  The  1970  Amendments 
defined  developmental  disability  to 
include  individuals  with  mental 
retardation,  cerebral  palsy,  epilepsy, 
and  other  neurological  conditions 
closely  related  to  mental  retardation 
which  originated  prior  to  age  18  and 
constituted  a  substantial  handicap.  It 
also  created  State  Planning  Councils  to 
advocate  for,  plan,  monitor  and  evaluate 
services  for  persons  with  developmental 
disabilities;  it  also  authorized  grants  for 
constructing,  administering  and 
operating  University  Affiliated 
Facilities. 

The  legislation  authorizing  the 
Developmental  Disabilities  program  has 
been  revised  periodically.  The  major 
changes  of  note  included  the  following: 
(1)  The  1975  Amendents  (Pub.  L.  94-103) 
deleted  the  construction  authority, 
authorized  studies  to  determine  the 
feasibility  of  having  University 
Affiliated  Facilities  establish  Satellite 
Centers,  established  the  Protection  and 
Advocacy  System,  and  added  a  section 
on  “Rights  of  the  Developmentally 
Disabled;”  (2)  the  1978  amendment  (Pub. 
L.  95-602)  included  a  functional 
definition  of  developmental  disabilities; 
and  (3)  the  Developmental  Disabilities 
Amendments  of  1984  (Pub.  L.  98-527) 
added  a  new  emphasis  regarding  the 
purpose  of  the  program,  i.e.,  to  assist 
States  to  assure  that  persons  with 
developmental  disabilities  receive  the 
care,  treatment  and  other  services 
necessary  to  enable  them  to  achieve 
their  maximum  potential  through 
increased  independence,  productivity, 
and  integration  into  the  community. 

The  1987  amendments  extend 
authorization  of  appropriations  for 
programs  under  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 


Act  (the  Act)  through  FY  1990,  and  made 
other  revisions  to  the  Act.  The 
amendments  revise  definitions  of 
priority  activities  under  State  plans; 
require  additional  activities  under  State 
protection  and  advocacy  systems;  and 
require  a  variety  of  new  reviews, 
studies,  and  reports.  They  also  require 
the  Secretary  to  consider  applications 
for  four  new  university  affiliated 
programs  or  satellite  centers  each  year 
through  FY  1990. 

Developmental  Disabilities  Program 
Basic  State  Grants 

Formula  grants  are  made  to  States  for 
planning,  coordinating,  and 
administering  services  for  citizens  with 
developmental  disabilities.  This 
program  assists  States  in  developing 
and  implementing  a  comprehensive  plan 
to  ensure  that  persons  with 
developmental  disabilities  have  the 
range  of  services  available  to  them 
which  best  promote  self-sufficiency. 

Protection  and  Advocacy 

Formula  grants  are  made  to  States  for 
the  establishment  of  a  system  to  protect 
and  advocate  for  the  rights  of  persons 
with  developmental  disabilities.  This 
system  must  have  the  authority  to 
pursue  legal,  administrative,  and  other 
appropriate  remedies  to  ensure  the 
protection  of  the  rights  of 
developmentally  disabled  individuals 
who  are  receiving,  or  who  are  eligible  to 
receive,  treatment  or  habilitation 
services. 

University  Affiliated  Programs 

Awards  are  made  to  universities,  or 
public  or  nonprofit  entities  associated 
with  universities,  to  establish  University 
Affiliated  Programs  or  Satellite  Centers. 
Such  programs  carry  out 
interdisciplinary  training,  conduct 
demonstrations  of  exemplary  services, 
provide  technical  assistance,  and 
disseminate  information  which  will 
assist  in  improving  the  service  delivery 
system. 

Projects  of  National  Significance 

This  program  provides  funding 
through  grants  and  contracts  for  projects 
to  educate  policymakers,  develop  an 
ongoing  data  collection  system, 
determine  the  feasibility  and  desirability 
of  developing  a  nationwide  information 
and  referral  system,  and  pursue  Federal 
interagency  initiatives  and  other 
projects  of  national  significance  which 
hold  promise  of  expanding  or  otherwise 
improving  opportunities  for  persons  with 
developmental  disabilities. 
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B.  Summary  of  Proposed  Regulations 

A  section-by-section  discussion  of  the 
changes  we  are  proposing  follows: 

Part  1385  Requirements  Applicable  to 
the  Developmental  Disabilities  Program 

Editorial  and  technical  changes  are 
proposed  in  Part  1385  to  comport  with 
statutory  changes.  See  §§1385.1, 1385.3, 
1385.4, 1385.5  and  1385.9.  In  §  1385.3  we 
propose  to  amend  the  definition  of  "Act” 
to  cite  the  U.S.  Code  and  thus  eliminate 
the  need  for  revision  each  time  the  law 
is  amended.  In  addition,  we  propose  to 
define  "ADD"  and  “OHDS.” 

Part  1376  Formula  Grant  Programs 

Pursuant  to  section  125(b)  and  142(c) 
of  the  Act,  we  are  proposing  to  clarify  in 
paragraph  (a)  of  §  1386.2,  Obligation  of 
funds,  that  Federal  funds  will  be 
available  for  obligation  by  States  for  a 
two  year  period  beginning  with  the  first 
day  of  the  fiscal  year  in  which  the  grant 
is  awarded. 

Current  regulations  at  §  1386.23(c) 
require  the  State  Protection  and 
Advocacy  agency  to  submit  financial 
status  reports  quarterly.  These  reports 
are  due  30  days  after  the  close  of  each 
quarter  of  the  Federal  fiscal  year  except 
for  the  final  report  which  is  due  90  days 
following  the  close  of  the  fiscal  year. 

We  are  proposing  new  language  in 
paragraph  (c)  to  continue  the 
requirement  that  State  agencies  must 
submit  financial  status  reports,  but  we 
have  deleted  the  regulatory  language 
specifying  a  time  period  for  submittal. 
However,  we  will  implement  this 
requirement  administratively  through  an 
OHDS  Program  Instruction  rather  than 
through  language  in  regulations.  This 
will  avoid  the  need  to  amend  the  rules 
in  the  future. 

In  §  1386.30,  State  plan  requirements, 
we  propose  to  revise  paragraph  (e)(4) 
purusant  to  section  124(c)(1)  of  the  Act. 
The  proposed  change  clarifies  that  each 
State  Planning  Council  shall  receive 
from  the  State  administering  agency  the 
amount  of  funds  the  State  deems 
necessary  to  hire  staff  and  obtain  the 
services  of  other  technical,  professional, 
and  clerical  staff. 

In  §  1386.32  Periodic  reports:  Basic 
State  grants,  we  are  proposing  to  make 
the  same  change  regarding  financial 
status  reports  as  we  proposed  in 
§  1386.23(c).  OHDS  will  continue  to 
require  quarterly  reports  and  will 
implement  this  requirement 
administratively  through  an  OHDS 
Program  Instruction  rather  than  through 
language  in  the  regulations.  The  new 
language  proposed  in  paragraph  (a) 
continues  the  requirement  that  the  State 
agency  must  submit  financial  status 


reports  but  deletes  the  regulatory 
language  specifying  a  time  period  for 
submittal. 

Technical  changes  have  been  made  in 
§  1386.33(a),  Protection  of  employee’s 
interests,  to  reflect  the  new  statutory 
citations. 

In  §  1386.35,  Allowable  and  non¬ 
allowable  costs  for  Basic  State  grants, 
we  are  proposing  to  add  a  new 
paragraph  (c)  to  specify  objective 
standards  for  use  in  determining 
whether  a  State  is  in  compliance  with 
the  provision  in  section  122(b)(4)(D)  of 
the  Act  that  basic  State  grant  funds 
must  be  used  to  supplement  and  not 
supplant  Federal  funds.  These 
provisions  are  proposed  in  response  to 
Congressional  concern  expressed  in  the 
Joint  Senate-House  Explanatory' 
statement  on  S.  12417.  See  S.  Rep.  No. 
100-113, 100th  Cong.,  1st  Sess.  (1987). 

Part  1387  Projects  of  National 
Significance 

§  1387.1(a),  the  statutory  reference  has 
been  corrected  to  comport  with  the  1987 
Amendments.  Also,  we  are  proposing  to 
add  in  a  new  paragraph  (b),  that 
proposed  priorities  for  projects  under 
this  part  will  be  published  in  the  Federal 
Register  and  a  60  day  public  comment 
period  will  be  allowed.  Finally,  the 
current  paragraph  (b)  has  been 
redesignated  as  paragraph  (c)  and 
amended  to  delete  an  unnecessary  word 
"services"  and  incorporate  the 
requirement  that  final  priority  areas  will 
be  announced  in  the  Federal  Register 
pursuant  to  Section  162(c)  of  the  Act. 

Part  1388  University  Affiliated 
Programs 

The  title  of  Part  1388 — The  University 
Affiliated  Facilities  Program — would  be 
revised  to  read  the  University  Affiliated 
Programs,  based  on  Part  D  of  the  Act. 

In  §  1388.5,  Program  criteria — training, 
we  are  proposing  to  specify  new  priority 
areas  for  training  in  paragraph  (f)(3) 
pursuant  to  sections  152(b)  (2),  (3)  and 
(4)  of  the  Act.  Paragraph  (f)(3)  proposes 
that  training  priorities  must  consider 
national  manpower  needs  with 
particular  attention  in  the  areas  of  early 
intervention,  the  elderly 
developmentally  disabled,  and 
community-based  programs. 

Throughout  all  of  Part  1388,  the  term 
University  Affiliated  Facilities  has  been 
changed  to  University  Affiliated 
Programs  (UAPs). 

A  new  §  1388.9,  Peer  review,  has  been 
proposed  regarding  peer  review  of  UAPs 
applications  pursuant  to  section  153 
(e)(1)  and  (e)(2)  of  the  Act.  In  paragraph 
(a)  we  are  proposing  a  statement  of  the 
reason  a  peer  review  process  is  being 
established  to  review  UAP  applications. 


In  paragraph  (b)  we  are  proposing  that 
all  applications  for  funding  opportunities 
under  Part  D  of  the  Act  must  be 
evaluated  through  the  peer  review 
process.  In  paragraph  (c)  we  are 
proposing  the  requirements  regarding 
the  composition  of  the  panel  which  is  to 
include  individuals  with  expertise  and 
experience  in  the  fields  appropriate  to 
the  activities  conducted  by  UAPs  and 
Satellite  Centers.  (See  S.  Rep.  No.  100- 
113, 100th  Cong.,  1st  Sess.  (1987)). 
Examples  of  disciplines  related  to  the 
mentally  retarded  and  developmentally 
disabled  populations,  are  not  limited  to, 
but  may  include  the  following:  (1) 
Administration;  (2)  audiology;  (3)  child 
psychiatry;  (4)  dentistry;  (5)  genetics;  (6) 
gerontology;  (7)  medicine;  (8)  language/ 
speech;  (9)  law;  (10)  neurology;  (11) 
nursing;  (12)  occupational/physical 
therapy;  (13)  opthamology/optometry; 
(14)  pediatrics;  (15)  program  evaluation; 
(16)  psychology;  (17)  social  work;  (18) 
special  education;  and  (19)  vocational 
rehabilitation.  In  addition,  the  following 
areas  of  expertise  and  experience  may 
also  be  considered:  (1)  Experience  in  the 
UAPs,  Mental  Retardation  and/or 
Developmental  Disabilities  networks;  (2) 
demonstrated  knowledge  of  UAP/ 
Satellite  Center  mandates  and  program 
goals  and  objectives;  and  (3) 
professional  association  with  national 
mental  retardation/ developmental 
disabilities  organizations. 

Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules — defined  in  the  Order  as 
any  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  certain  other  specified  effects. 
These  regulations  primarily  affect  State 
agencies  and  University  Affiliated 
Programs.  The  basic  requirements  of  the 
program  are  established  by  the  statute, 
not  these  regulations.  Therefore,  the 
Department  concludes  that  these 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order, 
because  they  do  not  have  an  effect  on 
the  economy  of  $100  million  or  more  or 
meet  the  other  threshold  criteria. 

Regulatory'  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Ch.  6),  we  try  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses.  For  each  rule  with  a 
“significant  economic  impact  on  a 
substantial  number  of  small  entities", 
we  prepare  an  analysis  describing  the 
rule’s  impact  on  small  entities.  The 
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primary  impact  of  these  regulations  is 
on  the  States,  which  are  not  “small 
entities”  within  the  meaning  of  the  Act. 
For  these  reasons,  the  Secretary  certifies 
that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  recordkeeping 
requirement  contained  in  a  proposed  or 
final  rule.  This  proposed  rule  does  not 
contain  information  collection 
requirements  or  increase  Federal 
paperwork  burden  on  the  public  or 
private  sector. 

List  of  Subjects 

45  CFR  Part  1385 

Grant  programs/education,  Grant 
programs/social  programs, 

Handicapped,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1386 

Administrative  practice  and 
procedure,  Grant  programs/education, 
Handicapped,  Reporting  and 
recordkeeping  requirements. 

45  CFR  1387 

Grant  programs/education,  Grant 
programs/social  programs, 

Handicapped. 

45  CFR  Part  1388 

Colleges  and  universities,  Grant 
programs/education,  Grant  programs/ 
social  programs,  university  affiliated 
program,  satellite  center. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  Nos.  13.630  Developmental 
Disabilities  Basic  Support  and  13.631 
Developmental  Disabilities — Projects  of 
National  Significance,  and  13.632 
Developmental  Disabilities-University 
Affiliated  Program) 

Dated:  July  27, 1988. 

Sydney  Olson, 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  August  31. 1988. 

Otis  R.  Bowen, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  XIII  of  title  45  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


Subchapter  1— The  Administration  on 
Developmental  Disabilities, 
Developmental  Disabilities  Program 

PART  1385— REQUIREMENTS 
APPLICABLE  TO  THE 
DEVELOPMENTAL  DISABILITIES 
PROGRAM 

1.  The  authority  citation  for  Part  1385 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6000  et.  seq. 

2.  Section  1385.1  is  amended  by 
revising  paragraphs  (b),  [cj  and  (d)  to 
read  as  follows: 

§  1385.1  General. 

***** 

(b)  State  Basic  Program  for  Planning 
Priority  Area  Activities  for  Persons  with 
Developmental  Disabilities. 

(c)  Projects  of  National  Significance; 
and 

(d)  University  Affiliated  Programs 
(UAPs) 

3.  Section  1385.3  is  amended  by 
revising  the  definition  of  "Act”  and  by 
adding  the  definition  of  “ADD”  and 
"OHDS”  to  read  as  follows.  The 
introductory  text  is  republished  for  the 
convenience  of  the  reader. 

§1385.3  Definitions. 

In  addition  to  the  definitions  in 
section  102  of  the  Act  (42  U.S.C.  6001), 
the  following  definitions  apply: 

Act  means  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act,  as  amended  (42  U.S.C.  6000  et.  seq). 
*****' 

ADD  means  the  Administration  on 
Developmental  Disabilities,  within  the 
Office  of  Human  Development  Services. 

OHDS  means  the  Office  of  Human 
Developmental  Services  within  the 
Department  of  Health  and  Human 
Services. 

4.  Section  1385.4  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§1385.4  Rights  of  persons  with 
developmental  disabilities. 

***** 

(b)  In  order  to  comply  with  section 
122(b)(6)(C)  of  the  Act  (42  U.S.C.  6022 
(b)(6)(C),  regarding  the  rights  of 
developmental^  disabled  persons,  the 
State  must  meet  the  requirements  of 

§  1386.30(e)(3)  of  these  regulations. 

(c)  Applications  from  university 
affiliated  programs  or  for  projects  of 
national  significance  grants  must  also 
contain  an  assurance  that  the  human 
rights  of  persons  assisted  by  these 
programs  will  be  protected  consistent 
with  section  110  (see  section  153(b)(3) 
and  section  162(b)). 


5.  Section  1385.5  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1385.5  Recovery  of  Federal  funds  used 
for  construction  of  facilities. 

***** 

(b)  The  State  Council  or  the 
appropriate  UAP  official  must  submit 
detailed  documentation  to  the 
Commissioner  of  all  transactions  as 
specified  in  paragraph  (a)  of  this  section 
which  occurred  prior  to  this  publication. 

*  *  *  *  * 

6.  Section  1385.9  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  1385.9  Grants  administration 
requirements. 

(a)  The  following  parts  of  Title  45  CFR 
apply  to  grants  funded  under  Parts  1386 
and  1388  of  this  chapter  and  to  projects 
of  national  significance  under  section 
162  of  the  Act  (42  U.S.C.  6082). 
***** 

PART  1386— FORMULA  GRANT 
PROGRAMS 

7.  The  authority  citation  for  Part  1386 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6000  et.seq. 

Subpart  A— Basic  Requirements 

8.  Section  1386.2  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1366.2  Obligation  of  funds. 

(a)  Funds  which  the  Federal 
Government  allots  under  this  Part 
during  a  Federal  fiscal  year  are 
available  for  obligation  by  States  for  a 
two  year  period  beginning  with  the  first 
day  of  the  Federal  fiscal  year  in  which 
the  grant  is  awarded. 
***** 

Subpart  B— State  System  for 
Protection  and  Advocacy  of  Individual 
Rights 

9.  Section  1386.23  is  amended  by 
revising  paragraph  (c)  and  the  OMB 
statement  to  read  as  follows: 

§  1386.23  Periodic  reports:  Protection  and 
Advocacy  System. 

***** 

(c)  Financial  Status  reports  must  be 
submitted  by  the  Protection  and 
Advocacy  Agency  according  to  a 
frequency  interval  which  will  be 
specified  by  OHDS.  In  no  case  will  such 
reports  be  required  more  frequently  than 
quarterly. 

(Information  collection  requirements 
contained  in  paragraph  (b)  under  control 
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number  0960-0160  and  paragraph  (c)  under 
control  number  0346-0039  are  approved  by 
the  Office  of  Management  and  Budget.] 

Subpart  C— State  Plan  for  Provision  of 
Services  for  Persons  With 
Developmental  Disabilities 

10.  Section  1386.30  is  amended  by 
revising  paragraph  (e)(4)  to  read  as 
follows: 

§  1386.30  State  plan  requirements. 


(4)  Each  Planning  Council  shall 
receive  from  the  State  administering 
agency  funds  to  hire  staff  and  obtain  the 
services  of  other  technical,  professional, 
and  clerical  staff,  consistent  with  State 
law  to  allow  States  to  comply  with  this 
requirement  however  they  see  fit. 
***** 

11.  Section  1386.32  is  amended  by 
revising  paragraph  (a)  and  the  OMB 
statement  to  read  as  follows: 

§1386.32  Periodic  reports:  Basic  State 
grants. 

(a)  The  Governor  or  the  appropriate 
State  financial  official  must  submit 
quarterly  financial  status  reports  on  the 
programs  funded  under  this  part.  These 
reports  are  due  thirty  (30)  days  after  the 
close  of  each  quarter.  The  final  financial 
report  is  due  two  (2)  years  and  ninety 
(90)  days  after  the  last  day  of  the 
Federal  fiscal  year  in  which  the  grant 
was  awarded.  The  quarterly  reports 
must  be  submitted  until  the  final  report 
is  submitted  for  each  fiscal  year. 
***** 

[Information  collection  requirements 
contained  in  paragraph  (a)  under  control 
number  0346-0039  and  paragraph  (b)  under 
control  number  0980-0172  are  approved  by 
the  Office  of  Management  and  Budget.] 

12.  Section  1386.33  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1386.33  Protection  of  employee’s 
interests. 

(a)  Based  on  section  122(b)(7)(B)  of  the 
Act  (42  U.S.C.  6022(b)(7)(B)),  the  State 
plan  must  provide  for  fair  and  equitable 
arrangements  to  protect  the  interest  of 
all  institutional  employees  affected  by 
actions  under  the  plan  to  provide 
alternative  community  living 
arrangements.  Specific  arrangements  for 
the  protection  of  affected  employees 
must  be  developed  through  negotiations 
between  the  appropriate  State 
authorities  and  employees  or  their 
representatives.  Fair  and  equitable 
arrangements  must  include  procedures 
that  provide  for  the  impartial  resolution 
of  disputes  between  the  State  and  an 
employee  concerning  the  interpretation, 
application,  and  enforcement  of 


protection  arrangements.  The  State  must 
inform  employees  of  the  State’s  decision 
to  provide  alternative  community  living 
arrangements. 

***** 

13.  In  §  1386.35  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  1386.35  Allowable  and  non-allowable 
costs  for  basic  State  grants. 

***** 

(c)  Expenditure  of  funds  which 
supplant  State  and  local  funds  will  be 
disallowed.  Supplanting  occurs  when 
State  or  local  funds  previously  used  to 
fund  activities  in  the  developmental 
disabilities  State  Plan  are  replaced  by 
Federal  funds  which  are  then  used  for 
the  same  purpose.  However,  supplanting 
does  not  occur  if  State  or  local  funds  are 
replaced  with  Federal  funds  for  a 
particular  activity  or  purpose  in  the 
approved  State  Plan  if  the  State  or  local 
funds  are  then  used  for  other  activities 
or  purposes  in  the  approved  State  Plan. 

14.  Part  1387  is  revised  to  read  as 
follows: 

PART  1387  PROJECTS  OF  NATIONAL 
SIGNIFICANCE 

§1387.1  General  requirements. 

Authority:  42  U.S.C.  6000  et.  seq. 

§  1387.1  General  requirements. 

(a)  All  projects  funded  under  this  part 
must  be  of  national  significance  and 
serve  or  relate  to  the  developmentally 
disabled  to  comply  with  section  162  of 
the  Act. 

(b)  Based  on  section  162(c),  proposed 
priorities  for  grants  and  contracts  will 
be  published  in  the  Federal  Register  and 
a  60  day  period  for  public  comments  will 
be  allowed. 

(c)  The  requirements  concerning 
format  and  content  of  the  application, 
submittal  procedures,  eligible  applicants 
and  final  priority  areas  will  be 
published  in  program  announcements  in 
the  Federal  Register. 

(d)  Projects  of  national  significance 
must  be  exemplary  models  and  hold 
potential  for  replication. 

15.  The  heading  of  Part  1388  is  revised 
to  read  as  follows: 

PART  1388— THE  UNIVERSITY 
AFFILIATED  PROGRAMS 

16.  The  authority  citation  for  Part  1388 
continues  to  read  as  follows: 

Authority  42  U.S.C.  6000  et.  seq. 

PART  1388— NOMENCLATURE 
CHANGE 

17.  In  part  1388  wherever  the  term 
UAF  is  used,  it  is  changed  to  UAP,  and 
wherever  the  term  University  Affiliated 
Facilities  is  used,  it  is  changed  to 
University  Affiliated  Programs. 


18.  Section  1388.5  is  amended  by 
revising  paragraph  (f)(3)  to  read  as 
follows: 

§  1388.5  Program  criteria— training 

***** 

«*** 

(3)  Training  priorities  must  consider 
national  manpower  needs  with 
particular  attention  to  the  following 
areas: 

(i)  Early  intervention  programs; 

(ii)  Programs  for  elderly  persons  with 
developmental  disabilities;  and 

(iii)  Community  based  programs. 

19.  A  new  §  1388.9  has  been  added  to 
read  as  follows: 

§1388.9  Peer  review 

(a)  The  purpose  of  the  peer  review 
process  is  to  provide  the  Commissioner, 
ADD,  with  technical  and  qualitative 
evaluation  of  UAP  and  Satellite  Center 
applications. 

(b)  Peer  review  panels  will  evaluate 
all  applications  under  Part  D,  Section 
152,  including  applications  for: 

(1)  Core  UAP  and  Satellite  Center 
funding; 

(2)  Feasibility  studies:  and 

(3)  Training  projects  in  areas  of 
emerging  national  significance. 

(c)  Panels  will  be  composed  of 
individuals  with  expertise  and 
experience  in  the  fields  appropriate  to 
the  activities  conducted  by  UAP  and 
Satellite  Centers. 

[FR  Doc.  88-28044  Filed  12-6-88;  8:45  am] 
BILLING  CODE  4130-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-531,  RM-6383] 

Radio  Broadcasting  Services;  Paris, 

TN 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Benton- 
Weatherford  Broadcasting  of  Tennessee, 
Inc.,  licensee  of  AM  Station  WMUF, 
Paris,  Tennessee,  seeking  the  allotment 
of  Channel  231A  to  Paris,  Tennessee,  as 
that  community's  first  local  FM  station. 
The  allotment  can  be  made  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  utilizing  the  city’s 
reference  coordinates  at  36-18-12  and 
88-19-24. 
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dates:  Comments  must  be  filed  on  or 
before  January  17, 1989  and  reply 
comments  on  or  before  February  1, 1989. 

address:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Leonard  C. 
Watson,  250  N.  Hale,  Palatine,  Illinois 
60067  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-531,  adopted  October  28, 1988,  and 
released  November  25, 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW„  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW„  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.120(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-28131  Filed  12-6-88;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Parts  73  and  76 

[Gen.  Docket  No.  87-24] 

Program  Exclusivity  in  the  Cable  and 
Broadcast  Industries 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  Commission’s  Further  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  87-24  (published  October  28, 1988, 

53  FR  43736)  regarding  the  applicability 
of  the  non-network  territorial  exclusivity 
rule,  §  73.658(m),  to  noncommercial 
television  stations.  It  also  is  intended  to 
make  parties  aware  of  §  74.780  of  the 
low  power  station  rules  which  cross- 
references  §  73.658. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  Glauberman,  Mass  Media 
Bureau,  (202)  632-6302. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Parts 
73  and  76 

Broadcast  television,  Cable  television. 

Erratum 

Released:  November  15, 1988. 

By  the  Chief,  Mass  Media  Bureau. 

1.  On  October  13, 1988,  the 
Commission  adopted  a  Second  Further 
Notice  of  Proposed  Rule  Making,  FCC 
88-322,  in  the  above-captioned 
proceeding.  This  Notice  addresses 
possible  changes  in  a  number  of  rules 
relating  to  the  ability  of  television 
broadcasters  to  obtain  exclusive  rights 
in  the  programming  they  purchase  vis-a- 
vis  cable  television  systems  carrying 
distant  broadcast  signals  and  against 
other  television  broadcast  stations. 

2.  Paragraph  43  of  this  Further  Notice 
incorrectly  indicated  that  the  non- 
network  territorial  exclusivity  rule  set 
forth  in  §  73.658(m)  applied  to  both 
commercial  and  noncommercial 
stations.  Note  3  at  the  end  of  §  73.658 
specifies  that  the  non-network 
exclusivity  rule  is  presently  limited  in  its 
applications  to  commercial  station. 
Commenting  parties  should  also  be 
aware,  in  connection  with  the  discussion 
in  paragraph  44  relating  to  low  power 
television  stations,  of  §  74.780  of  the  low 
power  station  rules  which  cross- 
references  §  73.658. 

Federal  Communications  Commission 
Alex  D.  Felker, 

Chief,  Mass  Media  Bureau. 

|FR  Doc.  88-28128  Filed  12-6-88:  8:45  am) 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Ch.  II 

[FRA  Docket  No.  RSCG-3;  Notice  No.  1] 

RIN  2130-AA27 

Grade  Crossing  Signal  System  Safety 

AGENCY:  Federal  Railroad 
Adminstration  (FRA),  Department  of 
Transportation  (DOT). 

action:  Advance  notice  of  proposed 
rulemaking:  change  of  hearing  date. 

SUMMARY:  FRA  is  changing  the  date  of  a 
public  hearing  on  grade  crossing  signal 
system  safety.  The  hearing,  originally 
scheduled  for  December  14, 1988,  is 
being  changed  to  December  19  and  20. 
1988. 

On  November  23, 1988,  FRA  published 
in  the  Federal  Register  an  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM)  (53  FR  47554)  on  grade 
crossing  signal  system  safety  and 
scheduled  a  public  hearing  to  be  held  on 
December  14, 1988.  Based  on 
preliminary  expressions  of  interest,  FRA 
has  determined  that  all  parties  desiring 
to  appear  at  the  hearing  could  not  be 
accommodated  in  one  day.  As  a 
consequence,  FRA  is  rescheduling  the 
public  hearing  to  December  19  and  20, 
1988.  The  hearing  location  remains  the 
same  as  Room  4234  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

DATES:  Public  Hearing:  FRA  will  hold  a 
public  hearing  in  this  proceeding  on 
December  19  and  20, 1988.  The  hearing 
will  commence  at  10:00  a.m.  on  both 
days.  Any  person  desiring  to  make  an 
oral  statement  at  the  hearing  should 
submit  their  prepared  statements  to  the 
FRA  Docket  Clerk  at  least  five  days 
before  the  hearing  date. 

ADDRESSES:  The  hearing  will  be  held  at 
Room  4234  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Tessler,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (telephone:  (202)  366-0628). 

Issued  in  Washington,  DC  on  December  5, 
1988. 

John  H.  Riley, 

Administrator. 

(FR  Doc.  88-28258  Filed  12-6-88;  8:45  am) 
BILLING  CODE  4910-06-M 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  2, 1988. 

The  Department  of  Augriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
UDSA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Revision 

•  Agricultural  Marketing  Service 
Pork  Promotion,  Research,  and 

Consumer  Information  Program 
LS-35  and  LS-36 
On  occasion;  Monthly;  Quarterly 
Individuals  or  households;  Farms;  76,300 
responses;  76,150  hours;  not 
applicable  under  3504(h) 

Robert  Leverette  (202)  447-2650 

•  Farmers  Home  Administration 

7  CFR 1951-0,  Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Financial 
Assistance  Was  Received — Community 
and  Business  Programs 
On  occasion 

State  or  local  governments;  Non-profit 
institutions;  14  responses;  12  hours; 
not  applicable  under  3504(h) 

Jack  Holston  (202)  382-9736 

•  Foreign  Agricultural  Service 
FAS/Cooperator  Market  Development 

Program 

Monthly;  Annually 

State  or  local  governments;  Non-profit 
institutions;  2,795  responses; 

80,958  hours;  not  applicable  under 
3504(h) 

Richard  E.  Passig  (202)  447-4327 
Extension 

•  Farmers  Home  Administration 

7  CFR  1940-G,  Environmental  Program 
FmHA  1940-20 
On  Occasion 

Individual  or  huseholds;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit,  Non-profit 
institiutions;  Small  Businesses  or 
organization;  9,745  responses;  75,235 
hours;  not  applicable  under  3504(h) 
Jack  Holston  (202)  382-9736 

•  Farmers  Home  Administration 
7  CFR  1951-K,  Predetermined 

Amortization  Schedule  System  (PASS) 
Policies 
On  occasion 

Individuals  of  households;  Non-profit 
institutions;  Small  businesses  or 
orgaizations;  300  responses;  75  hours: 

not  applicable  under  3504(h) 

Jack  Holson  (202)  382-9736 

•  Agricultural  Marketing  Service 
Dairy  Promotion  and  Research  Order 
DA-15,  -16,  -17,  -18,  -19,  -20,  and  -26 
Recordkeeping:  Monthly;  Annually 
Farms;  Businesses  or  other  for-profit; 

Small  Businesses  or  organizations; 
15,733  responses;  8,248  hours;  not 
applicable  under  3504(h) 

Vernon  Burkholder  (202)  447-6932 


•  Animal  and  Plant  Health  Inspection 
Service 

Proceeds  from  Animals  Sold  for 
Slaughter 
VS  Form  1-24 
On  occassion 

Businesses  or  other  for  profit;  2,500 
responses;  500  hours;  not  applicable 
under  3504(h) 

Ralph  L.  Hosker  (301)  436-8715 
Reinstatement 

•  Food  and  Nutrition  Service 
Food  Coupon  Deposit  Document 
FNS-521 

On  occasion;  Recordkeeping 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees; 

600,000  responses;  5,810  hours;  not 
applicable  under  3504(h) 

David  Saarela  (612)  370-3320. 

Larry  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  88-28160  Filed  12-6-88;  8:45  am] 

BILLING  CODE  3410-01-M 


Office  of  the  Secretary 

Agriculture  Biotechnology  Research 
Advisory  Committee  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 
1972  (Pub.  L.  No.  92-463,  86  Stat.  770- 
776),  the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  advisory 
committee  meeting: 

Name:  Agriculture  Biotechnology 
Research  Advisory  Committee 

Date:  January  5-6, 1989. 

Time:  9:00  a.m.  to  approximately  5:00 
p.m.  on  January  5,  9:00  a.m.  to 
approximately  3:00  p.m.  on  January  6. 

Place:  Room  104-A,  the 
‘‘Williamsburg  Room”,  USDA 
Administration  Building,  14th  and 
Independence  Avenue  SW., 

Washington,  DC. 

Type  of  Meeting:  This  meeting  is  open 
to  the  public.  Persons  may  participate  in 
the  meeting  as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person 
specified  below. 

Purpose:  To  review  matters  pertaining 
to  agricultural  biotechnology  research 
and  to  develop  advice  for  the  Secretary 
through  the  Assistant  Secretary  for 
Science  and  Education  with  respect  to 
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policies,  programs,  operations  and 
activities  associated  with  the  conduct  of 
agricultural  biotechnology  research.  The 
major  items  to  be  considered  at  this 
meeting  are  the  development  of 
guidelines  for  biotechnology  research  in 
agriculture,  a  field  handbook  for 
agricultural  researchers  using  materials 
and  methods  of  biotechnology,  and 
biological  containment  and  confinement 
of  organisms  used  in  research. 

Contact  Person:  Dr.  Alvin  L.  Young, 
Executive  Secretary,  Agricultural 
Biotechnology  Research  Advisory 
Committee,  U.S.  Department  of 
Agriculture,  Office  of  Agricultural 
Biotechnology,  Room  321-A, 
Administration  Building,  14th  and 
Independence  Avenue  SW., 

Washington,  DC,  20250.  Telephone  (202) 
447-9165. 

Done  at  Washington,  DC.  this  22d  day  of 
November.  1988. 

Orville  G.  Bentley, 

Assistant  Secretary,  Science  and  Education. 
[FR  Doc.  88-28161  Filed  12-6-88;  8:45  am) 
BILLING  CODE  3410-22-M 


Forest  Service 

Tongass  National  Forest,  Ketchikan 
Area;  Intent  To  Prepare  a  Supplement 
to  the  Draft  Environmental  Impact 
Statement  for  the  Cleveland  Peninsula 
Area  Analysis 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  a  Supplement  to  the 
draft  Environmental  Impact  Statement 
previously  issued  for  central  Cleveland 
Peninsula  on  the  Ketchikan  Area  of  the 
Tongass  National  Forest. 

The  draft  Environmental  Impact 
Statement  was  released  in  July  of  1987, 
but  a  decision  on  this  Area  Analysis  has 
been  delayed  since  that  time.  During 
this  interim  period  the  condition  of  the 
timber  markets  of  Southeast  Alaska  has 
improved,  and  the  demand  for  National 
Forest  timber  has  increased  accordingly. 
Additional  resource  information 
relevant  to  the  decision  has  become 
available  during  the  interim.  The 
purpose  of  the  Supplement  is  to  identify 
a  new  Agency  preference  that  is  more 
responsive  to  the  current  situation,  and 
to  convey  any  additional  information 
now  available  for  public  review  and 
comment. 

Preparation  of  this  Supplement  is 
expected  to  take  three  to  four  months, 
and  it  should  be  available  for  public 
comment  by  March  of  1989.  The  final 
Environmental  Impact  Statement  is 
scheduled  to  be  completed  by 
September  of  1989. 

Questions  about  the  Supplement 
should  be  directed  to  Mark  Voight,  team 


leader,  Ketchikan  Area  Supervisor’s 
Office,  phone  907-225-3101. 

Date:  November  25, 1988. 
f.  Michael  Lunn, 

Forest  Supervisor. 

[FR  Doc.  88-28177  Filed  12-6-88;  8:45  am) 
BILLING  CODE  3410-11-M 


Soil  Conservation  Service 

Town  Creek  Watershed,  MS 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  availability  of  a 
record  of  decision. 

summary:  L.  Pete  Heard,  rsponsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L.  83-566, 16  U.S.C.  1001-1008,  in 
the  state  of  Mississippi,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Town  Creek  Watershed  project  is 
available.  Single  copies  of  the  record  of 
decision  may  be  obtained  from  L.  Pete 
Heard  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.  Pete  Heard.  State  Conservationist, 
Soil  Conservation  Service,  100  West 
Capitol  Street,  Suite  1321,  Jackson, 
Mississippi,  39269,  telephone  601-965- 
5205. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Date:  November  22, 1988. 

L.  Pete  Heard, 

State  Conservationist. 

[FR  Doc.  88-28170  Filed  12-6-88;  8:45  am) 
BILLING  CODE  3410-16-M 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Performance  Review  Board; 
Membership 

agency:  Arms  Control  and 
Disarmament  Agency. 
action:  Notice  of  membership  of 
Performance  Review  Board. 

SUMMARY:  In  accordance  with  5  U.S.C. 
4314(c)(4),  the  U.S.  Arms  Control  and 
Disarmament  Agency  announces  the 
appointment  of  Performance  Review 
Board  members. 

EFFECTIVE  DATE:  December  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Aderholdt,  Director  of  Personnel, 


U.S.  Arms  Control  and  Disarmament 
Agency,  Washington,  DC  20451  (202), 
647-2034. 

The  following  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  register  from  which 
Performance  Review  Boards  will  be 
established  by  the  U.S.  Arms  Control 
and  Disarmament  Agency.  Each 
individual  will  serve  one  year 
renewable  terms  beginning  on  the 
effective  date  of  this  notice.  Specific 
Performance  Review  Boards  will  be 
established  as  needed  from  this  register. 

These  appointments  supersede  those 
in  the  announcement  published  at  52  FR 
36291  on  September  28, 1987. 


Name 


Title 


George  F.  Murphy,  Jr.- 
William  Jeffrey  Ankley.. 
Manfred  Eimer . 


Lynn  Hansen . 

William  Fite . 

Kathleen  Bailey.. 
Norman  Wulf . 


Michael  Guhin . 

William  Montgomery . 

Thomas  Graham,  Jr . 

Mary  Elizabeth  Hoinkes.. 


Richard  Toye . 

William  Staples . 


David  Clinard . 

R.  Lucas  Fischer.. 


Stanley  Riveles.... 
Alfred  Lieberman . 

Robert  Summers.. 


O.  James  Sheaks . 


Joerg  Menzel . 


Michael  Rosenthal 


Deputy  Director. 

Executive  Assistant. 

Assistant  Director, 
Verification  and 
Intelligence  Bureau. 

Assistant  Director, 
Multilateral  Affairs 
Bureau. 

Assistant  Director, 
Strategic  Programs 
Bureau. 

Assistant  Director, 
Nuclear  and  Weapons 
Control  Bureau. 

Deputy  Assistant 
Director,  Nuclear  and 
Weapons  Control 
Buieau. 

Counselor. 

Administrative  Director. 

General  Counsel. 

Deputy  General 
Counsel. 

Senior  Policy  Advisor. 

Deputy  for  Policy 
Analysis. 

Deputy  for  Long  Range 
Planning. 

Deputy  Assistant 
Director,  Strategic 
Programs  Bureau. 

Chief,  Strategic  Affairs 
Division,  Strategic 
Programs  Bureau. 

Chief,  Operations 
Analysis  Division, 
Verification  and 
Intelligence  Bureau. 

Chief,  Verification 
Division,  Verification 
and  Intelligence 
Bureau. 

Chief,  Science  and 
Technological 
Division,  Multilateral 
Affairs  Bureau. 

Chief,  Nuclear 
Safeguards  and 
Technology  Division, 
Nuclear  and  Weapons 
Control  Bureau. 

Chief,  International 
Nuclear  Affairs 
Division,  Nuclear  and 
Weapons  Control 
Bureau. 
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William  J.  Montgomery, 

Administrative  Director. 

[FR  Doc.  88-28081  Filed  12-6-88;  8:45  am] 

BILLING  CODE  6820-32-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requestes  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Stillman,  Director,  Officer  of 
Export  Trading  Company  Affairs, 
International  Trade  Administation,  202/ 
377-5131.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  to  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1223,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  “Export  Trade  Certificate 
of  Review,  application  number  88- 
00017.”  A  summary  of  the  application 
follows. 


Applicant :  Construction  Industry 
Manufacturers  Association  (CIMA),  111 
East  Wisconsin  Avenue,  Suite  940, 
Milwaukee,  Wisconsin  53202.  Contact:  J. 
Wm.  Peterson,  Director  of  Government 
Affairs.  Telephone:  (202)  479-2666. 

Application  #:  88-00017. 

Date  Deemed  Submitted:  November 
23, 1988. 

Members  (in  addition  to  applicant): 
Barber-Greene  Overseas,  Inc. 
(Controlling  Entity:  Astec  Industries, 
Inc.);  Blaw-Knox  Construction 
Equipment  Corporation  (Controlling 
Entity:  AB  Electrolux);  J.I.  Case 
Company  (Controlling  Entity:  Tenneco 
Inc.);  Caterpillar  Inc.;  Cedarapids  Inc. 
(Controlling  Entity:  Raytheon  Company); 
Century  II  Inc.;  CMI  Corporation;  Etnyre 
International  Ltd.;  Gomaco  Corporation 
(Controlling  Entity:  Godbersen-Smith 
Construction  Co.,  Inc.);  Ingersoll-Rand 
Company;  Nordberg  Inc.;  Payhauler 
Corp.;  Power  Curbers,  Inc.;  Rexworks 
Inc.;  Ross  Company;  ScanRoad,  Inc. 
(Controlling  Entity:  Nobel  Industries 
Sweden  AB);  Taylor  Machine  Works, 
Inc.;  and  Terex  Corporation. 

Summary  of  the  Application 

Export  Trade 

1.  Products 

Construction  machinery  and 
equipment,  including  parts  and 
components  (SIC  code  3531);  gas 
turbines  and  turbine  generator  set  units, 
including  parts  and  components  (SIC 
code  3511);  internal  combustion  engines, 
including  parts  and  components  (SIC 
code  3519);  farm  machinery  and 
equipment,  including  parts  and 
components  (SIC  code  3523);  lawn  and 
garden  tractors  and  equipment, 
including  parts  and  components  (SIC 
code  3524);  mining  machinery  and 
equipment,  including  parts  and 
components  (SIC  code  3532);  oil  and  gas 
field  machinery  and  equipment, 
including  parts  and  components  (SIC 
code  3533);  conveyors  and  conveying 
equipment,  including  parts  and 
components  (SIC  code  3535);  overhead 
traveling  cranes,  hoists,  and  monorail 
systems,  including  parts  and 
components  (SIC  code  3536);  industrial 
trucks,  tractors,  trailers,  and  stackers, 
including  parts  and  components  (SIC 
code  3537);  motors  and  generators, 
including  parts  and  components  (SIC 
code  3621);  motor  vehicles  and  bodies, 
including  parts  and  components  (SIC 
code  3711);  truck  bodies,  including  parts 
and  components  (SIC  code  3713);  truck 
trailers,  including  parts  and  components 
(SIC  code  3715);  ship  building  and 
repairing,  including  parts  and 
components  (SIC  code  3731);  and,  other 
construction  equipment,  parts, 


attachments,  accessories,  components 
and  assemblies  not  elsewhere  classified. 

2.  Services 

Engineering,  technical,  financial,  and 
management  services  related  to 
Products  and  to  turn-key  project 
contracts  that  substantially  incorporate 
Products;  servicing  of  Products;  and 
training  with  respect  to  the  use  of 
Products. 

3.  Technology  Rights 

Patents,  trademarks,  service  marks, 
copyrights,  trade  secrets,  and  know¬ 
how. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Prodcuts, 
Services  and  Technology  Rights) 

Consulting;  international  market 
research;  marketing;  financing;  trade 
promotion;  insurance;  legal  assistance; 
transportation;  trade  documentation  and 
freight  forwarding;  communication  and 
processing  of  export  orders; 
warehousing;  foreign  exchange;  and 
taking  title  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  CIMA  and/or  one  or  more  of  its 
Members  may: 

a.  Engage  in  joint  bidding,  financing, 
leasing,  or  other  joint  selling 
arrangements  for  Products  and  Services 
in  Export  Markets  and  allocate  sales 
resulting  from  such  arrangements; 

b.  Establish  export  prices  for  sales  of 
Products  and  Services  by  Members  in 
Export  Markets,  with  each  Member 
being  free  to  deviate  from  such  prices  by 
whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  of 
Products  for  Export  Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in,  Export  Markets  with 
respect  to  Products  and  Services; 

e.  Solicit  non-member  Suppliers  to  sell 
their  Products  and/or  Services  or  offer 
their  Export  Trade  Facilitation  Services 
through  the  certified  activities  of  CIMA 
and/or  its  Members; 
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f.  Coordinate  with  respect  to  the 
delivery,  installation,  assembly  and 
servicing  of  Products  in  Export  Markets, 
including  the  establishment  of  joint 
warranty,  service,  parts  warehousing 
and  training  centers  in  such  markets; 

g.  License  associate  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licenses  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
CIMA  or  any  Member; 

h.  Engage  in  joint  promotional 
activities,  such  as  advertising,  trade 
shows,  trade  missions,  demonstrations 
and  field  trips  aimed  at  developing 
existing  or  new  Export  Markets;  and, 

i.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Markets. 

2.  CIMA  and/or  one  or  more  of  its 
Members  may  enter  into  agreements 
wherein  they  agree  to  act  in  certain 
countries  or  markets  as  the  Members’ 
exclusive  or  non-exclusive  Export 
Intermediary  for  Products  and/or 
Services  in  that  country  or  market.  In 
such  agreements,  (i)  CIMA  or  the 
Member(s)  acting  as  an  exclusive  Export 
Intermediary  may  agree  not  to  represent 
any  other  Supplier  for  sale  in  the 
relevant  country  or  market,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  CIMA  or  the 
Member(s)  acting  as  exclusive  Export 
Intermediary,  and  that  they  will  not 
export  independently  to  the  relevant 
country  or  market,  either  directly  or 
through  any  other  Export  Intermediary. 
When  acting  as  an  Export  Intermediary, 
CIMA  shall  make  its  services  available 
to  any  Member  on  non-discriminatory 
terms. 

3.  CIMA  and/or  one  or  more  of  its 
Members  may  exchange  and  discuss  the 
following  types  of  information  solely 
about  Export  Markets: 

a.  Information  (other  than  information 
about  the  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demands  in  Export  Markets, 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 


from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  from 
Members  for  export,  provided  however 
that  exchanges  of  information  and 
discussions  as  to  Product  quantity, 
source,  and  delivery  dates  must  be  on  a 
transaction-by-transaction  basis  only; 

d.  Information  about  terms  and 
conditions  and  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  CIMA  and/or  its  Members; 

e.  Infomation  about  joint  bidding, 
distribution,  financing,  selling,  or 
servicing  arrangements  for  Export 
Markets  and  allocations  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Exports 
Markets,  including,  without  limitation, 
transportation,  warehousing,  intermodal 
shipments,  insurance,  inland  freight  to 
port,  port  storage,  commissions,  export 
sales,  documentation,  financing, 
customs,  duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and, 

h.  Information  about  CIMA’s  or  its 
Members’  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  CIMA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  CIMA  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Services  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
CIMA  itself,  or  by  agreement  with 
Members  or  other  parties. 

5.  CIMA  and/or  one  or  more  or  its 
Members  may  meet  to  engage  in  the 
activities  described  in  paragraphs  one 
through  four  above. 

6.  CIMA  and/or  one  or  more  of  its 
Members  may  forward  to  the 
appropriate  individual  Member  requests 
for  information  received  from  a  foreign 
government  or  its  agent  (including 
private  pre-shipment  inspection  firms) 
concerning  that  Member's  domestic  or 
export  activities  (including  prices  and/ 
or  costs),  and  if  such  individual  Member 
elects  to  respond,  it  shall  respond 
directly  to  the  requesting  foreign 
government  or  its  agent  with  respect  to 
such  information. 

Definitions 

1.  “Export  Intermediary”  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 


or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Members”  means  the  member 
companies  of  CIMA,  who  choose  to 
participate  in  this  certificate,  subject  to 
the  provisions  of  this  paragraph.  New 
CIMA  members  may  be  incorporated  in 
this  certificate  pursuant  to  the 
abbreviated  amendment  procedure 
described  below.  An  abbreviated 
amendment  shall  consist  of  a  written 
notification  to  the  Department  of 
Commerce  and  the  Department  of 
Justice  stating  changes  in  CIMA 
membership,  identifying  all  new  CIMA 
members  that  desire  to  become  a 
Member  under  this  certification 
pursuant  to  the  abbreviated  amendment 
procedure,  and  certifying  for  each  new 
CIMA  member  so  identified  its  sales  of 
Products  in  its  prior  fiscal  year.  Notice 
of  new  members  so  identified  shall  be 
published  in  the  Federal  Register. 
However,  CIMA  may  withdraw  one  or 
more  individual  members  from  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more  following 
publication  in  the  Federal  Register,  the 
Secretary  of  Commerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
certificate  of  the  new  members  through 
the  abbreviated  amendment  procedure 
is  consistent  with  the  standards  of  the 
Act,  the  Secretary  of  Commerce  shall 
amend  the  certificate  of  review  to 
incorporate  such  new  members, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  within  60  days  of  publication  in 
the  Federal  Register  so  amend  the 
certificate  of  review,  such  amendment 
must  be  sought  through  the 
nonabbreviated  amendment  procedure. 

3.  “Supplier”  means  a  person  who 
produces,  provides,  or  sells  a  Product, 
Service,  and/or  Export  Trade 
Facilitation  Services,  whether  a  Member 
or  nonmember. 

Date:  December  1, 1988. 

Thomas  H.  Stillman, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  88-28157  Filed  12-6-88;  8:45  am] 
BILUNG  CODE  3510-DR-M 


Short-Suply  Review  on  Certain 
Railroad  Axles;  Request  for  Comments 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 
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ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-Brazil  Arrangement  concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  railroad  axles. 

DATE:  Comments  must  be  submitted  no 
later  than  December  19, 1988. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  (202)  377-0159. 
SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-Brazil  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products  provides  that  if  the  U.S. 

“*  *  *  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  USDA  for 
a  particular  product,  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors)  an  additional 
tonnagel  shall  be  allowed  for  such 
product  or  products  *  *  *” 

We  have  received  a  short-supply 
request  for  the  following  sizes  of 
railroad  freight  car  axles  as  specified  in 
the  Association  of  American  Railroads 
Manual  of  Standards  and  Practices, 
Section  G,  Specification  M-101:  (1) 

6  Vs  X 12,  Classification  F,  Grade  F;  and 
(2)  6X11,  Classification  E,  Grade  U. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  December  19, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary  submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 


Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 

)an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

December  1, 1988. 

(FR  Doc.  88-28158  Filed  12-6-88;  8:45  am] 
BILLING  CODE  3510-OS-M 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Baltimore,  MD 

December  1, 1988. 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to 
availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $271,059  for  the  project 
performance  of  May  1, 1989  to  April  30, 
1990.  The  MBDC  will  operate  in  the 
Baltimore,  Maryland,  Metropolitan 
Statistical  Area  (MSA).  The  first  year 
cost  for  the  MBDC  will  consist  of 
$230,400  in  Federal  funds  and  a 
minimum  of  $40,659  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non¬ 
profit  and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  business.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 


technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC’s  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  23, 1989. 
Applications  must  be  postmarked  on  or 
before  January  23, 1989. 

ADDRESS:  Washington  Regional  Officer, 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  Room 
6723,  Washigton,  DC  20230,  202-377- 
8275. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  J.  Williams,  Regional  Director, 
Washington  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Willie  J.  Williams, 

Regional  Director.  Washington  Regional 
Office. 

Date:  December  1, 1988. 

(FR  Doc.  86-28175  Filed  12-6-88: 8:45  am] 

BILLING  CODE  3510-21-M 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit:  Riviera  Hotel  (P434) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Riviera  Hotel,  2901  S. 
Las  Vegas  Blvd.,  Las  Vegas,  Nevada 
89109. 

2.  Type  of  Permit:  Importation  and 
Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals:  California  sea  lions, 
(Zalophus  californianus) 
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4.  Type  of  Take:  The  animals  will  be 
imported  and  maintained. 

5.  Location  of  Activity:  Las  Vegas, 

NV. 

6.  Period  of  Activity:  Two  years. 

The  arrangements  and  facilities  for 

transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  application  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Services,  1335  East-West 
Highway,  Rm.  7330,  Silver  Spring, 
Maryland  20910;  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island, 
California,  90731-7415. 

Date:  November  10, 1988. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Program. 

[FR  Doc.  88-28077  Filed  12-6-88;  8:45  am] 
BILLING  CODE  3510-22-M 


National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
License;  CETUS  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  CETUS 


Corporation,  having  a  place  of  business 
in  Emeryville,  CA  94608,  an  exclusive 
license  in  the  United  States  and  certain 
foreign  countries  to  practice  an 
invention  embodied  in  U.S.  Patent 
Application  Serial  Number  7-209,108, 
entitled  "Activated  Killer  Monocytes: 
Tumoricidal  Activity  and  Method  of 
Monitoring  Same.”  Among  the 
objectives  of  the  invention  are  to 
produce  a  substantially  pure,  clinical 
grade,  activated  Ailler  monocyte  that 
will  more  effectively  attack  human 
cancer  cells,  to  assay  AKM 
effectiveness  in  vitro,  and  to  facilitate 
the  body’s  immune  response.  Prior  to 
any  license  granted  by  NTIS,  the  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  license  would  not  serve  the 
public  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Neil  L. 
Mark,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  (703) 
487-4650  or  by  writing  to  the  Order 
Department,  NTIS,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 

Douglas  J.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 

[FR  Doc.  88-28083  Filed  12-6-88;  8:45  am] 
BILUNG  CODE  2510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  Hungarian 
People’s  Republic 

December  2, 1988. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 


EFFECTIVE  DATE:  January  1, 1989. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 

For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  setting  forth  limits  for  the 
1989  agreement  year,  the  limits  for 
Categories  434  and  435  are  being 
reduced  for  carryforward  used  in  1988. 

A  copy  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  the  Hungarian 
People’s  Republic  is  available  from  the 
Textiles  Division,  Bureau  of  Economic 
and  Business  Affairs,  U.S.  Department 
of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  53  FR  44937,  published 
on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854)  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  amended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Wool  Textile 
Agreement  of  February  15  and  25, 1983,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Hungarian  People's 
Republic;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1989,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
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produced  or  manufactured  in  Hungary  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1989  and  extending 
through  December  31, 1989,  in  excess  of  the 
following  restraint  limits: 


300/301 .  1 ,202,020  kilograms. 

313 _ _  11,743,409  square  meters. 

410 _  844,489  square  meters. 

433  .  8,105  dozen. 

434  . .  7,125  dozen. 

435  .  13,256  dozen. 

442  .  18,180  dozen. 

443  .  85,434  numbers 

444  .  25,197  numbers. 

445/446..........  41,624  dozen  of  which  not  more 

than  31,218  dozen  shall  be  in  Cat¬ 
egory  445  and  not  more  than 
31,218  dozen  shall  be  in  Category 
446. 

448 . .  20,163  dozen. 

604 .  721,212  kilograms. 

645/646 .  95,506  dozen. 

669-P  1 _  589,670  kilograms. 

*  In  Category  669-P,  only  tariff  numbers 
6305.31.00.10,  6305.31.00.20  and  6305.39.00.00. 

Imports  charged  to  these  category  limits  for 
the  periods  beginning  on  November  1, 1987, 
March  1, 1988  and  January  1, 1988  and 
extending  through  December  31, 1988  shall  be 
charged  against  the  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  these  periods  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Hungarian  People's  Republic. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commowealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Texitle  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  88-28104  Filed  12-06-88;  8:45  amj 
BILLING  CODE  3510-DR-M 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Costa 
Rica 

December  2, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  date:  December  9, 1988. 

Authroity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT. 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 

For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Inasmuch  as  consultations  held 
November  2-4, 1988  between  the 
Governments  of  the  United  States  and 
Costa  Rica  have  not  resulted  in  a 
mutually  satisfactory  limit  for 
Categories  347/348,  the  United  States 
Government  has  decided  to  control 
imports  in  thse  categories  for  the  period 
July  28, 1988  through  July  27, 1989. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  347/348.  Should  such  a 
solution  be  reached  in  further 
consultations  with  the  Government  of 
Costa  Rica,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRECTION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  52  FR  47745, 
published  on  December  16, 1987).  A 
description  of  the  textile  and  apparel 
categories  in  terms  of  HTS  numbers  is 
available  in  the  Correction:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  53  FR  44937,  published 
on  November  7, 1988).  Also  see  53  FR 
30857,  published  on  August  16, 1988. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854)  and  the 
Arrangement  Regarding  Ir.tematio.i.d  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  amended  on  July  31, 1986;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  December  9, 1988,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 


of  cotton  textile  products  in  Categories  347 / 
348,  produced  or  manufactured  in  Costa  Rica 
and  exported  during  the  twelve-month  period 
which  began  on  July  28, 1988  and  extends 
through  July  27, 1989,  in  excess  of  912,767 
dozen. 

Textile  products  in  Categories  347/348 
which  have  been  exported  to  the  United 
States  prior  to  July  28, 1988  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  347/348 
which  have  been  released  bom  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

You  are  directed  to  charge  45,381  dozen  for 
Category  347  and  17.963  dozen  for  Category 
348  to  the  limit  established  in  this  directive 
for  Categories  347/348.  these  charges  are  for 
goods  imported  during  the  period  July  28, 

1988  through  August  31, 1988. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 
[FR  Doc.  88-28113  Filed  12-6-88;  8:45  amj 
BILLING  CODE  3510-DR-M 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textiles  and  Textile  Products 
and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Produced  or 
Manufactured  in  the  Philippines 

December  2, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1989. 

Authroity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Cutsoms  port  or 
call  (202)  535-6735.  For  information  on 
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embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines  is  available 
from  the  Textiles  Division,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  53  FR  44937,  published 
on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1988; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Texiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement  of  March  4. 1987,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Philippines;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1989,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products  and  silk  blend  and  other  vegetable 
fiber  apparel  in  the  following  categories, 
produced  or  manufactured  in  the  Philippines 
and  exported  during  the  period  beginning  on 
January  1, 1989  and  extending  through 
December  31, 1989,  in  excess  of  the  following 
restraint  limits: 


Category 

12-month  restraint  limit 

Group  1: 

237 . 

1,123,600  dozen. 
6,029,331  kilograms. 
842,700  dozen  pairs. 
156,538  dozen  of  which 
not  more  than  22,472 
dozen  shall  be  in 
Category  333. 

101,890  dozen. 

239 . 

331 . 

333/334 . . . 

335 . 

Category 


12-month  restraint  limit 


336 . 

338/339 

340/640 


341/641.... 

342/642.... 

345 . 

347/348.... 

351/651.... 

352/652.... 

369-S  * . 

431 - 

433 - .... 

443 . 

445/446.... 
447 . 


604 - - - 

631 - - 

633  _ _ _ 

634  _ _ _ 

635  . . 

636  _ 

638/639 . . 

643 _ _ 

645/646 . 

647/648 . 

649  . 

650  _ _ 

659-H  ».... . . 

Group  II: 

200,  201,  218-229, 
300-326,  330,  332, 
349,  350,  353,  354. 
359,  360-363.  369- 
O4,  400,  410,  414, 
432,  434-442,  444, 
448,  459,  464-469, 
600-603,  606-629, 
630,  632,  644,  653, 
654,  659-0  »,  665- 
670  and  831-859, 
as  a  group. 


370.788  dozen. 

1 ,235,960  dozen. 
677,069  dozen  of  which 
not  more  than  372,388 
dozen  shall  be  in 
shirts  made  with  two 
or  more  colors  in  the 
warp  and/or  filling  in 
Categories  340-Y/ 
640- Y.1 
599,219  dozen. 

309,051  dozen. 

95,506  dozen. 

1.123.600  dozen. 
337,080  dozen. 

1 ,348,320  dozen. 
484,174  kilograms. 
154,545  dozen  pairs. 
4,096  dozen. 

24,167  numbers. 

25,133  dozen. 

8,041  dozen. 

1,132,277  kilograms. 
2,752,820  dozen  pairs. 
20,665  dozen. 

247,073  dozen. 

274,572  dozen. 

966,296  dozen. 
1,269,668  dozen. 

493.600  numbers. 
551,250  dozen. 

677,971  dozen 
4,698,155  dozen. 

58,315  dozen. 

611,587  kilograms. 

77,212,077  square 
meters  equivalent. 


1  In  Categories  340-Y/640-Y,  only  tariff  numbers 
6205.20.20.15,  6205.20.20.20,  6205.20.20.46, 

6205.20.20.50,  6205.20.20.60,  in  Category  340-Y; 
and  6205.30.20.10,  6205.30.20.20,  6205.30.20.50 
and  6205.30.20.60  in  Category  640-Y. 

*  In  Category  369-S,  only  tariff  number 
6307.10.20.10. 


3  In  Category 
6502.00.90.30, 
6505.90.50.60, 
6505.90.80.75. 

4  In  Category 
6307.10.20.10. 

4  In  Category 
6502.00.90.30, 
6505.90.50.60, 
6505.90.80.75. 


659-H.  only 
6504.00.90.15, 

6505.90.60.60, 

369-0,  all  tariff 

659-0,  all  tariff 
6504.00.90.15, 

6505.90.60.60. 


tariff  numbers 
6504.00.90.60, 

6505.90.70.60, 

numbers  except 

numbers  except 
6504.00.90,60, 

6505.90.70.60. 


Imports  charged  to  these  category  limits, 
except  Categories  439  and  839,  for  the  period 
January  1, 1988  through  December  31, 1988 
shall  be  charged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 


entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-28105  Filed  12-6-88;  8:45  am] 
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Announcement  of  Import  Limits  for 
Certain  Cotton,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Socialist  Republic  of  Romania 

December  2, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1989. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6497.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  A  Copy 
of  the  current  Bilateral  Cotton  Textile 
Agreement  of  January  28  and  March  31, 
1983,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Socialist  Republic  of  Romania  is 
available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs,  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  53  FR  44937,  published 
on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
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agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

)ames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton  Textile 
Agreement  of  January  28  and  March  31, 1983, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Romania;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1989,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Romania  and  exported  during  the  twelve- 
month  period  beginning  on  January  1, 1989 
and  extending  through  December  31, 1989,  in 


excess  of  the  following  restraint  limits: 

Category 

12-month  restraint  limit 

200,  201,  218-220,  222- 

38,1 10,686  square 

227,  229,  237,  239, 

meters  equivalent 

300,  301,  313-315, 

317,  326,  330-342, 

345,  347-354,  359- 
363,  369,  800,  810, 
831-836,  838-840, 
842-847,  850-852, 

858,  859,  863,  870, 

871  and  899,  as  a 
group. 

Sublevels  within  the 
group: 

1,672,255  square 

314 . 

meters. 

1,254,191  square 

315 - 

meters. 

1.254,191  square 

333/833 . 

meters. 

79,500  dozen. 

334 . 

257,153  dozen  of  which 

335/835 . 

not  more  than  36,320 
dozen  shall  be  in 
Category  334pL  all 
H.S.  tariff  numbers  in 
Category  334  except 
6112.11.00.10. 

100,700  dozen. 

338/339  . 

434,600  dozen. 

340 . . . 

189,699  dozen. 

341/840 . 

79,500  dozen. 

347/348  . 

339,200  dozen. 

352 . 

181,818  dozen. 

359 . 

295,821  kilograms. 

361 . 

515,000  numbers. 

369 . 

295,821  kilograms. 
4,180,637  square 
i  meters. 

810 . 

Category 

12-month  restraint  limit 

847 . 

75,000  dozen. 

Imports  charged  to  these  category  limits, 
except  Category  839,  for  the  period  January  1, 
1988  through  December  31, 1988  shall  be 
charged  against  the  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Bilateral  Cotton  Textile 
Agreement  of  January  28  and  March  31, 1983, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Romania. 

The  conversion  factor  for  Categories  341  / 
840  is  12.1- 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 
[FR  Doc.  88-28114  Filed  12-6-88;  8:45  am) 
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Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan 

December  2, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1989. 

Authority;  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION:  A  Copy 
of  the  current  bilateral  textile  agreement 
is  available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs,  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HI'S 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  53  FR  44937,  published 
on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2. 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement  of  November  18, 
1982,  as  amended  and  extended,  concerning 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  from  Taiwan;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1989,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Taiwan  and  exported  during 
the  twelve-month  period  which  begins  on 
January  1, 1989  and  extends  through 
December  31. 1989.  in  excess  of  the  following 
restraint  limits: 


Category 

12-month  restraint  Stmt 

Group  1: 

200-227,  229,  300- 

553,073,622  square 

317,  326,  360-369, 

meters  equivalent. 

400,  410.  414,  464- 
469,  600-629  and 
665-670,  as  a  group. 
Sublevels  within  Group  1: 

200 _ 

546,760  kilograms. 

218 _  _ 

16,117,877  square 

219 - - 

meters. 

17,366,810  square 

220 . 

meters. 

11,111,989  square 

225/317/326 . 

meters. 

27,035,294  square 

226 _ _ _ _ 

meters. 

meters. 
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Category 


12-month  restraint  limit 


229-F* . 

301 _ 

313  - - - 

314  . . . 

315  - - 

360  . 

361  . . 

363 . . 

369-L  * . 

604 . 

611 . . 

613/614/615/617 . 

619/620 . 

625/626/627/628/629.. 

669-P  3 . 

669- T  4 - 

670- F  * . 

670-H  8 . 

670-L  T . 


523,607  kilograms. 

208,788  kilograms. 

60,747,205  square 
meters. 

34,049,300  square 
meters. 

22,017,770  square 
meters. 

871,556  numbers. 

1,098,321  numbers. 

13,048,761  numbers. 

1,077,087  kilograms. 

230,198  kilograms. 

1,085,437  square 
meters. 

15,126,589  square 
meters. 

8,726,864  square 
meters. 

12,764,278  square 
meters. 

263,015  kilograms. 

854,851  kilograms. 

1,857,144  kilograms. 

18,871,882  kilograms. 

33,187,977  kilograms. 


Group  II: 

237,  239,  330-354, 
359,  431-448,  459, 
630-654  and  659, 
as  a  group. 

Sublevels  within  Group 
II: 


827.394,399  square 
meters  equivalent 


237 . 

239 . 

331 . 

333/334. 

335  . 

336  . 

338/339. 

340  . 

341  . 

342  . 

345 . 

347/348. 


350  . 

351  . 

352  . 

353/354/653/654 
359-H  8 . 

433  . 

434  . 

435  - - 

436  . 

438 _ 

440 _ 

442  . 

443  . . . 

444  . 


534,190  dozen. 
2,339,971  kilograms. 
487,376  dozen  pairs. 
82,253  dozen. 

97,480  dozen. 

91,012  dozen. 

685,000  dozen. 
664,126  dozen. 
384,709  dozen. 
203,029  dozen. 

95,096  dozen. 
1,033,788  dozen  of 
which  not  more  than 
509,767  dozen  shall 
be  in  Category  347 
and  not  more  than 
817,617  dozen  shall 
be  in  Category  348. 
104,503  dozen. 
337,772  dozen. 
943,785  dozen. 
239,909  dozen. 
2,002,725  kilograms. 
13,797  dozen. 

9,578  dozen. 

31,268  dozen 
4,528  dozen. 

36,642  dozen. 

10,406  dozen. 

49,258  dozen. 

38,628  numbers. 
55,013  numbers. 


445/446 . . 

447/448 . 

631  . . 

632  . 

633/634/635 


636 

638 

639 


130,124  dozen. 

19,042  dozen. 

4,154,629  dozen  pairs. 

4,525,633  dozen  pairs. 

1,694,961  dozen  of 
which  not  more  than 
1,051,316  dozen  shall 
be  in  Categories  633/ 
634  and  not  more  than 
877,917  dozen  shall 
be  in  Category  635. 

342,110  dozen. 

1,768,849  dozen. 

4,823,270  dozen. 


Category 


640 


641 


642  . 

643  . 

644  . 

645/646.. 

647  . 

648  . 

649  . 

650  . 

651  . 

652  . 

659-B  **. 
659-C 
659-H  »». 
659-S 14 . 


12-month  restraint  limit 


3,354,438  dozen  of 
which  not  more  than 
1,677,219  dozen  shall 
be  in  Category  640- 
Y.» 

723,809  dozen  of  which 
not  more  than  253,333 
dozen  shall  be  in 
Category  641  -Y.10 

776,357  dozen. 

487,129  numbers 

594,004  numbers. 

4,087,255  dozen. 

2,625,687  dozen. 

3,082,187  dozen. 

709,752  dozen. 

48,664  dozen. 

423,590  dozen. 

1,470,832  dozen. 

743,236  kilograms. 

547,758  kilograms. 

2,420,660  kilograms. 

2,098,704  kilograms. 


Group  III: 

831-844  and  846-859, 
as  a  group. 

Individual  limits  not  in  a 


7,808,681  square  meters 
equivalent. 


group: 

845 . 

870...., 


846,811  dozen. 
2,494,710  kilograms. 


*  In  Category  229-F,  only  tariff  numbers 

5608.11.00.00,  5608.19.10.10  and  5608.19.10.20. 

2  In  Category  369-L,  only  tariff  numbers 

4202.12.40.00,  4202.12.80.20,  4202.12.80  60, 

4202.92.15.00  and  4202.92.60.00. 

3  In  Category  669-P,  only  tariff  numbers 

6305.31.00.10,  6305.31.00.20  and  6305.39  00.00. 

4  In  Category  669-T,  only  tariff  numbers 

6306.12.00.00,  6306.19.00.10  and  6306.22.90.00. 

5  In  Category  670-F,  only  tariff  number 

4202.32.95.50. 

6  In  Category  670-H,  only  tariff  numbers 

4202.22.40.30  and  4202.22.80.50. 

7  In  Category  670-L,  only  tariff  numbers 

4202. 1 2.80.30,  4202. 1 2.80.70,  4202.92.30.20, 

4202.92.30.30  and  4202.92.90.20. 

8  In  Category  359-H,  only  tariff  numbers 

6505.90.15.30  and  6505.90.20.60. 

9  In  Category  640-Y,  only  tariff  numbers 

6205.30.20.10,  6205.30.20.20,  6205.30.20.50  and 
6205.30.20.60 

10  In  Category  641-Y,  only  tariff  numbers 

6204.23.00.50,  6204.29.20.30,  6206.40.30.10  and 
6206.40.30.25. 

11  In  Category  659-B,  only  tariff  numbers 

6114.30.20.10  and  6114.30.20.20. 


12  In  Category  659-C,  only  tariff  numbers 

6103.23.00.55,  6103.43.20.20,  6103.49.20.00, 

6103.49.30.38,  6104.63.10.20,  6104.69.10.00, 

6104.69.30.14,  6114.30.30.40,  6114.30.30.50, 

6203.43.20.10.  6203.49.10.10,  6204.63.15.10, 

6204.69.10.10,  6211.33.00.10  and  6211.43.00.10. 

13  In  Category  659-H,  only  tariff  numbers 

6502.00.90.30,  6504.00.90.15,  6504.00.90.60, 

6505.90.50.60,  6505.90.60.60,  6505.90.70.60  and 


6505.90.80.75. 


14  In  Category  659-S,  only  tariff  numbers 
6112.31.00.10,  6112.31.00.20,  6112.41.00.10, 
6112.41.00.20,  6112.41.00.30.  6112.41.00.40, 
6211.11.10.10,  6211.11.10.20,  6211.12.10.10  and 
6211.12.10.20. 


Imports  charged  to  these  category  limits, 
except  Categories  439  and  839,  for  the  period 
January  1, 1988  through  December  31, 1988 
shall  be  charged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  are  subject  to  adjustment  in  the 
future  pursuant  to  the  provisions  of  the 
agreement  of  November  18, 1982,  as  amended 
and  extended. 


The  conversion  factors  are  as  follows: 


Category 

Conver¬ 

sion 

factor 

237 . 

19.2 

333/334 . 

33.0 

633/634/635 . 

34.1 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-28115  Filed  12-6-88:  8:45  am] 

BILUNG  CODE  3510-DR-M 


Amending  Requirements  for  Certain 
Textiles  and  Textile  Articles  Exported 
From  the  United  Mexican  States  Under 
the  Special  Regime 

December  2, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  the 
requirements  for  using  the  ITA-370P 
Form. 


EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1952,  as  amended.  (7 
U.S.C.  1854) 

SUPPLEMENTARY  INFORMATION:  A  notice 
published  in  the  Federal  Register  on 
May  3, 1988  (53  FR  15724)  stated  that  a 
shipment  which  includes  several 
different  products  covering  different 
categories  and  exported  from  Mexico  on 
and  after  January  1, 1989  under  the 
Special  Regime  may  be  accompanied  by 
a  single  ITA-370P  form,  properly 
certified. 

However,  the  directive  published 
below  amends  that  requirement  to 
permit  only  one  category  or  merged 
category  to  be  used  for  each  form.  For 
example,  a  single  shipment  of  parts  to 
produce  tops  and  bottoms,  must  be 
accompanied  by  two  ITA-370P  forms.  If 
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two  or  more  categories  of  merchandise 
are  being  shipped  but  all  are  included  in 
a  single  merged  category  (e.g.,  men’s  and 
women’s  cotton  and  man-made  fiber 
knit  shirts  and  blouses — 338/339/638/ 
639),  a  single  ITA-370P  form  should  be 
used.  This  amendment  will  be  effective 
for  shipments  of  cut  pieces  accompanied 
by  an  ITA-370P  form  which  are 
exported  from  the  United  States  to 
Mexico  on  or  after  January  1, 1989. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  53  FR  44937,  published 
on  November  7, 1988).  Also  see  53  FR 
32421,  published  on  August  25, 1988. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1938. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
August  22, 1988,  as  amended,  issued  to  you 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  establishes  export  visa  and  exempt 
certification  requirements  for  certain  textiles 
and  textile  articles,  produced,  manufactured 
or  assembled  in  Mexico. 

Effective  on  January  1, 1989,  the  directive 
of  August  22, 1988  is  amended  further  to 
require  that  shipments  of  cut  pieces  for  re¬ 
entry  under  the  Special  Regime  which  include 
several  different  products  covering  different 
textile  categories  and  exported  from  the 
United  States  to  Mexico  on  and  after  January 
1, 1989  must  be  accompanied  by  a  separate 
properly  certified  Shippers  Export 
Declaration  (ITA-370P  form)  for  each  single 
category  or  merged  category.  Shipments 
exported  from  the  United  States  to  Mexico  on 
and  after  January  1, 1989  which  are 
accompanied  by  an  ITA-370P  form  which 
includes  more  than  one  category  or  merged 
category  will  be  denied  re-entry  into  the 
United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-28106  Filed  12-6-88;  8:45  am] 
BILLING  CODE  3510-DR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

November  28, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Hypersonic  Test 
Facilities  will  meet  on  5  January  1989, 
from  8:00  a.m.  to  5:00  p.m.,  at  ANSER, 
Washington,  DC. 

The  purpose  of  this  meeting  is  to 
review  the  status  of  the  study's  final 
report.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 

United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  88-28176  Filed  12-6-88;  8:45  am] 
BILLING  CODE  3910-01-M 

USAF  Scientific  Advisory  Board; 
Meeting 

November  28, 1988. 

The  USAF  Scientific  Advisory  Board 
Logistics  Cross-Matrix  Panel  will  meet 
on  11-12  January  1989,  from  8:00  a.m.  to 
5:00  p.m.,  at  HQ  AFLC,  Wright- 
Patterson,  AFB,  OH. 

The  purpose  of  this  meeting  will  be  to 
facilitate  the  exchange  of  information  on 
technical  development  and  logistics 
operations  issues.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4948. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-28088  Filed  12-6-88;  8:45  am) 
BILLING  CODE  3910-01-M 

Department  of  the  Navy 

Chief  of  Naval  Operations;  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
will  meet  January  11-12, 1989  from  9 


a.m.  to  5  p.m.  each  day,  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  national  security 
policy,  and  related  intelligence.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is,  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Date:  December  1, 1988. 

Sandra  M.  Kay, 

Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  88-28096  Filed  12-6-88;  8:45  am] 
BILLING  CODE  3810-AE-M 

Patent  Licenses,  Exclusive;  American 
Cyanamid  Co. 

AGENCY:  Department  of  the  Navy,  DOD. 

ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  American 
Cyanamid  Company. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  intent  to  grant  to 
American  Cyanamid  Company  a 
revocable,  nonassignable,  partially 
exclusive  license  to  practice  the 
Government-owned  invention  described 
in  U.S.  Patent  No.  4,626,383  entitled, 
“Chemiluminescent  System  Catalysts,” 
issued  December  2, 1986;  inventors; 
Herbert  P.  Richter  and  Joseph  H. 
Johnson,  in  the  field  of  commercial 
fishing  and  the  field  of  industrial  and 
civic  safety.  The  license  will  be 
revocable,  nonassignable  and 
nonexclusive  in  all  other  fields. 

This  license  will  be  granted  unless 
within  60  days  from  the  date  of  this 
notice  written  objections  to  this  grant 
along  with  supporting  evidence,  if  any, 
are  received  by  the  Office  of  the  Chief  of 
Naval  Research  (Code  OOCCIP), 
Arlington,  VA  22217-5000. 

DATE:  December  7, 1988. 


49348 


Federal  Register  /  Vol.  53,  No.  235  /  Wednesday,  December  7,  1988  /  Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  800  N.  Quincy  Street, 
Arlington,  VA  22217-5000,  telephone 
(202)  696-4001. 

Date:  December  2, 1988. 

Sandra  M.  Kay, 

Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-28095  Filed  12-6-88;  8:45  am) 
BILUNG  CODE  3S10-AE-M 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management 

Fees  for  Federal  Interim  Storage, 
Calendar  Year  1989 

AGENCY:  Department  of  Energy. 
action:  Notice  of  fees  for  Federal 
interim  storage  of  spent  nuclear  fuel 
from  civilian  nuclear  power  plants  in  the 
United  States  for  calendar  year  1989. 

summary:  This  notice  updates  the  fees 
to  be  levied  against  users  of  Federal 
Interim  Storage  (FIS)  services  for  spent 
nuclear  fuel  as  required  by  section 
136(a)(2)  of  the  Nuclear  Waste  Policy- 
Act  of  1982.  Pub.  L.  97-425,  42  U.S.C. 
section  10101  et  seq.  (Act).  The  fees 
previously  established  for  Calendar 
Year  1988  are  hereby  rescinded  on  the 
effective  date  of  this  notice.  The  fees, 
shown  in  Table  1,  have  been  updated  to 
ensure  full  recovery  of  all  costs  incurred 
by  the  Department  of  Energy 
(Department)  in  providing  these 
services.  These  fees  are  for  calendar 
year  1989  and  replace  those  in  effect  for 
calendar  year  1988. 

effective  DATE:  The  updated  fees  will 
be  effective  on  January  1, 1989,  and  will 
remain  effective  for  a  period  of  twelve 
months  from  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Head,  Office  of  Systems 
Integration  and  Regulations  (RW-32), 
Office  of  Civilian  Radioactive  Waste 
Management,  Department  of  Energy, 

1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-5292. 
SUPPLEMENTARY  INFORMATION:  The 
updated  fees  shown  below  in  Table  1 
were  developed  by  the  Department  to 
comply  with  the  requirement  of  section 
136  of  the  Act  which  requires  each  user 
to  pay  its  pro  rata  share  of  costs  in  order 
to  ensure  complete  recovery  of  costs 
incurred  by  the  Department  in  supplying 
FIS  services. 


Table  1.— Fees  for  FIS  Services  Fur¬ 
nished  by  the  Department  of  Ener¬ 
gy,  Dollars  per  KgU  1 2 


Spent  fuel 
committed  to 
FIS  (MTU) 

Initial  fee 

Final  fee 

Total  fee 

100 . 

385 

350 

735 

300 . 

190 

140 

330 

800 . 

135 

80 

215 

1,500 . 

120 

65 

185 

1,900 . 

115 

60 

175 

1  The  cost  of  transportation  of  spent  fuel  is  not 
included  in  the  above  fees.  Each  user's  actual  trans¬ 
portation  costs  will  be  billed  directly  after  delivery  of 
the  fuel  is  completed. 

*  KgU— the  weight  of  uranium  contained  in  fresh 
fuel  assemblies  at  the  time  of  insertion  into  the 
reactor.  One  MTU  is  1000  KgU. 

The  Department  reexamined 
alternative  methods  for  structuring  fees 
for  FIS  services,  as  reported  in  1988 
Federal  Interim  Storage  Fee  Study:  A 
Technical  and  Economic  Analysis, 
(PNL-6727)  October  1988.  Based  on  this 
reexamination,  the  Department  again 
concluded  that  the  combined  interests  of 
the  Department  and  the  users  would  be 
best  served,  and  costs  would  be  most 
appropriately  recovered,  by  a  two-part 
fee  payment  consisting  of  an  Initial 
Payment  upon  execution  of  a  contract 
for  FIS  services  followed  by  a  Final 
Payment  upon  delivery  of  the  spent  fuel 
to  the  Department.  In  addition,  each 
user  will  be  invoiced  by  the  Department 
for  the  actual  costs  of  transportation  of 
its  spent  fuel  from  the  reactor  site  to  the 
FIS  facility. 

The  Initial  Payment  shall  be  made 
within  30  days  after  execution  of  the 
contract  for  FIS  service;  it  is  an  advance 
payment  covering  the  pro  rata  share  of 
the  preoperational  costs  including; 

(1)  The  capital  construction  costs  of 
the  transfer  facilities  and  storage  area 
required  to  accommodate  the  initial 
storage  service  commitments,  including 
design  and  construction  costs; 

(2)  Costs  of  procuring  storage 
modules; 

(3)  Development  costs; 

(4)  Government  administrative  costs, 
including  storage  fund  management; 

(5)  Impact  aid  payments  made  in 
accordance  with  section  136(e)  of  the 
Act;  and 

(6)  Interest  paid  on  any  funds 
borrowed  from  the  Treasury  Department 
to  conduct  preliminary  work. 

The  effective  Initial  Fee  will  be 
determined  by  the  quantity  of  spent  fuel 
committed  to  FIS  by  the  first  contract 
executed,  or  group  of  contracts  executed 
simultaneously,  by  the  Department  in 
accordance  with  section  135(b)  of  the 
Act.  Table  1  exhibits  the  appropriate 
fees  for  discrete  quantities  of  contracted 
fuel,  from  100  MTU  to  1900  MTU.  If  the 


quantity  of  fuel  covered  by  the  first 
contracts  is  less  than  100  MTU,  the 
Initial  Fee  will  be  the  Initial  Fee  shown 
in  Table  1  for  100  MTU  storage  capacity. 
If  the  quantity  of  fuel  covered  by  the 
first  contracts  exceeds  100  MTU  and  is 
not  one  of  the  discrete  quantities  shown, 
the  Initial  Fee  will  be  recalculated  by 
the  Department  for  the  exact  quantity  of 
spent  fuel  committed  to  storage  under 
these  first  contracts.  The  Initial  Fee  so 
determined  by  the  first  contracts  will 
then  be  charged  to  all  subsequent 
contractors  of  FIS  services  until  the  Fee 
Schedule  is  next  revised. 

To  ensure  that  the  payments  are 
equitable  among  the  users  of  FIS 
services,  the  Department  will  annually 
update  both  the  Initial  and  Final  Fees  to 
reflect  changes  in  the  estimated  costs 
for  providing  FIS  services  as  the  amount 
of  fuel  under  contract  increases  or  as 
additional  FIS  facilities  are  activated. 
After  all  preoperational  activities  have 
been  completed,  the  Department  will 
determine  the  total  costs  incurred  in 
connection  with  the  preoperational 
activities  (i.e.,  design,  safety  reviews, 
construction,  storage  module 
procurement,  and  associated  activities) 
and  will  determine  the  difference 
between  the  Initial  Payments  made  by 
each  user  and  the  subsequently  revised 
Initial  Payments  that  take  into  account 
the  increased  quantities  of  spent  fuel 
being  committed  to  FIS.  The  Department 
will  then  credit  or  debit  the  Final 
Payment  of  each  user  with  the 
difference  between  the  amounts  paid  as 
Initial  Payments  and  its  then  pro  rata 
share  of  the  revised  total  preoperational 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advance  payments  made). 

The  Final  Payment  shall  be  billed  to 
the  user  within  60  days  after  delivery  of 
the  spent  fuel  to  the  Department  and 
shall  be  payable  within  60  days 
thereafter.  It  will  be  calculated  to  cover 
the  sum  of  the  following: 

(1)  Any  under-  or  over-estimation  in 
the  costs  used  to  calculate  the  Initial 
Payment  of  the  fee,  as  described  above; 

(2)  The  total  estimated  cost  of 
operation  and  decommissioning  of  the 
FIS  facilities  (including  Government 
administrative  costs,  storage  fund 
management  and  impact  aid). 

In  addition,  the  Department  will  bill 
each  individual  user  for  the  actual  costs 
the  Department  incurs  in  the 
transportation  of  that  user’s  spent  fuel  to 
the  FIS  facilities  including  but  not 
limited  to  cask  lease,  freight  charges, 
and  security.  Billing  and  payment  for 
transportation  will  be  on  the  same 
schedule  as  the  Final  Payment. 

In  addition  to  the  Initial  Payment  and 
the  Final  Payment  described  above,  the 
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Department  will  make  a  final 
adjustment  for  each  user  after  the 
decommissioning  of  the  FIS  facilities,  or 
March  31,  2007,  whichever  is  earlier. 

This  adjustment  will  be  based  on  a 
determination  of  the  total  costs  incurred 
in  design,  construction,  operation  and 
decommissioning  of  the  ns  system 
through  December  31,  2006.  The 
Department  will  make  final  adjustments 
to  the  extent  that  there  is  a  difference 
between  the  total  amounts  paid  by  each 
user  in  Initial  and  Final  Payments  and 
the  user’s  pro  rata  share  of  these  total 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advanced  payments  made). 
This  adjustment  may  be  either  a 
payment  to  the  Department  or  a  refund 
to  the  user. 

Any  payments  not  made  on  a  timely 
basis  will  be  subject  to  interest  charged 
at  the  Treasury  Current  Value  of  Funds 
Rate  plus  6%  from  the  due  data  to  the 
date  of  actual  payment. 

In  order  to  include  the  time  value  of 
money  in  the  fee  update  calculation,  the 
revenue /expenditure  projections  are 
based  on  the  following  assumptions 
concerning  the  schedule  of  constructing 
and  operating  FIS  facilities.  These 
assumptions  reflect  the  changes  in  spent 
fuel  storage  requirements  which 
occurred  during  1988: 

Assumption  1:  Design  and 
construction  of  FIS  facilities  would 
commence  in  1989  and  be  completed  so 
that  storage  operations  could  commence 
in  mid-1992; 

Assumption  2:  The  FIS  facility  would 
receive  spent  fuel  during  the  three-year 
period  between  mid-1992  and  mid-1995. 
It  would  ship  spent  fuel  to  a  Monitored 
Retrievable  Storage  faciilty  or  geologic 
repository  during  the  three-year  period 
commencing  at  the  beginning  of  2003 
and  terminating  at  the  end  of  2005.  One- 
third  of  the  storage  capacity  of  the  FIS 
facility  would  be  received  each  year 
during  the  receiving  period  and  one- 
third  would  be  shipped  each  year  during 
the  shipping  period; 

Assumption  3:  Decontamination  and 
decommissioning  of  FIS  facilities  would 
be  conducted  in  the  year  2006. 

In  accordance  with  the  constraints 
imposed  by  the  Act,  the  Department 
plans  to  expend  no  funds  in  connection 
with  the  FIS  program  other  than  the 
minimal  expenses  for  planning  until 
clear  evidence  of  a  need  exists.  At  that 
time,  the  Department  will  commence  the 
design  of  the  FIS  facilities  on  the  basis 
of  the  contractual  commitments  that 
then  exist  for  FIS  services.  These 
facilities  will  have  the  capacity  for  only 
that  amount  of  spent  fuel  which  is 
committed  to  storage  under  the  then- 
existing  contracts. 


The  Department  has  again  assumed 
that  canistered  consolidated  spent  fuel 
rods  would  be  acceptable  for  strorage  at 
the  FIS  facilities.  However, 
consolidation  would  not  be  a  criterion 
for  acceptance,  nor  would  the 
disassembly  and  consolidation  of  spent 
fuel  be  included  in  the  capabilities  of  the 
FIS  facilities.  Until  the  cost  effects  of 
storing  consolidated  fuel  have  been 
accurately  determined,  the  Department 
will  collect  the  same  fee  for  storage  of 
canistered  consolidated  spent  fuel  rods 
as  for  intact  fuel  assemblies.  At  that 
time,  any  difference  in  operational  costs 
which  may  result  from  receipt  and 
handling  of  consolidated  fuel  rods  will 
be  included  in  the  annual  recalculation 
of  the  fee,  and  a  separate  fee  for 
consolidated  fuel  will  be  published.  If 
the  revised  intital  fees  are  lower  than 
any  previously  collected  for 
consolidated  fuel,  a  credit  will  be 
assigned  to  the  Final  Payment  for  that 
consolidated  fuel.  Any  savings  in 
transportation  costs  that  result  from 
shipping  consolidated  rods  would  be 
realized  immediately. 

Further  information  as  to  the 
Department’s  FIS  services  and  charges 
is  available  in  the  cited  report,  PNL- 
6727. 

Issued  in  Washington,  DC,  on  November 
30, 1988. 

Samuel  Rousso, 

Acting  Director,  Office  of  Civilian 
Radioactive  Waste  Management. 

(FR  Doc.  88-28165  Filed  12-6-88:  8:45  am] 
BILLING  CODE  6450-01-M 


Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Representative 
Average  Unit  Costs  of  Energy 

AGENCY:  Department  of  Energy. 
action:  Notice. 

summary:  In  this  notice,  the  Department 
of  Energy  is  forecasting  the 
representative  average  unit  costs  of  five 
residential  energy  sources  for  the  year 
1989.  The  five  sources  are  electricity, 
natural  gas,  No.  2  heating  oil,  propane 
and  kerosene.  The  representative  unit 
costs  of  these  energy  sources  are  used  in 
the  Energy  Conservation  Program  for 
Consumer  Products  established  by  the 
Energy  Policy  and  Conservation  Act,  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  by  the 
National  Appliance  Energy 
Conservation  Act  of  1987,  and  by  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988. 


EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 
January  6, 1989,  and  will  remain  in  effect 
until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  CE-132, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9127). 

Eugene  Margolis,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
12, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9507). 

SUPPLEMENTARY  INFORMATION:  Section 

323  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95-619), 
by  the  National  Appliance  Energy 
Conservation  Act  of  1987  (Pub.  L.  100- 
12),  and  the  National  Appliance  Energy 
Conservation  Amendments  of  1988  (Pub. 
L.  100-357)  (Act) 1  requires  that  the 
Department  of  Energy  (DOE)  prescribe 
test  procedures  for  the  determination  of 
the  estimated  annual  operating  cost  and 
other  measures  of  energy  consumption 
for  certain  consumer  product  specified 
in  the  Act.  DOE  has  prescribed  test 
procedures  for  the  major  household 
products  listed  in  section  322(a)  of  the 
Act.  These  test  procedures  are  found  in 
10  CFR  Part  430,  Subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measures  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs 
of  the  energy  needed  to  operate  such 
product  during  such  cycle.  The  section 
further  requires  DOE  to  provide 
information  regarding  the  representative 
average  unit  costs  of  energy  for  use 
wherever  such  costs  are  needed  to 
perform  calculations  in  accordance  with 
the  test  procedures.  Most  notably,  these 
costs  are  used  under  the  Federal  Trade 
Commission  appliance  labeling  program 
established  by  section  324  of  the  Act 
and  in  connection  with  advertisements 
of  appliance  energy  use  and  energy 
costs  which  are  covered  by  section 
323(c)  of  the  Act. 


1  References  to  the  "Act”  refer  to  the  Energy 
Policy  and  Conservation  Act.  as  amended  by  the 
National  Energy  Conservation  Policy  Act,  by  the 
National  Appliance  Energy  Conservation  Act  of 
1987  and  by  the  National  Appliance  Energy 
Conservation  Amendments  of  1938. 
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DOE  last  published  representative 
average  unit  costs  of  residential  energy 
for  use  in  the  Energy  Conservation 
Program  for  Consumer  Products  on 
December  23, 1987.  (52  FR  48563). 
Effective  January  8, 1989,  the  cost  figures 
published  on  December  23, 1987,  will  be 
superseded  by  the  cost  figures  set  forth 
in  this  notice. 

DOE’s  Energy  Information 
Administration  (EIA)  has  developed  the 
1989  representative  average  unit  costs  of 
electricity,  natural  gas  and  No.  2  heating 
oil  found  in  this  notice.  These  costs  were 
taken  from  EIA’s  October  1988  Short- 
Term  Energy  Outlook  (Outlook),  DOE/ 
EIA-0202  (88/4Q),  which  forecasts  the 
retail  cost  of  selected  energy  products 
based  on  changes  in  world  oil  prices, 
wellhead  natural  gas  prices,  seasonal 
patterns  in  retail  prices  and  established 
trends  in  margins  and  operating 
expenses.  The  development  of  these 
costs  is  discussed  in  detail  in  the 
October  1988  issue  of  this  report,  which 
is  EIA’s  quarterly  publication  of 


historical  and  forecasted  energy 
consumption  and  prices.  The  costs 
appear  in  Table  5  of  EIA’s  Outlook. 
Copies  of  this  report  are  available  at  the 
National  Energy  Information  Center, 
Forrestal  Building,  Room  1F-048, 1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-8800. 

In  the  cases  of  kerosene  and  propane, 
the  1989  representative  average  unit 
costs  found  in  this  notice  were 
developed  by  other  means  since  EIA’s 
Outlook  does  not  provide  a  forecast  of 
the  retail  costs  of  these  fuels.  However, 
historical  refiner  prices  for  kerosene  and 
propane  are  available  from  another  EIA 
publication,  Petroleum  Marketing 
Monthly  (PMM),  DOE/EIA-0380. 
Referring  to  Table  2  of  the  July  1988 
issue  of  the  PMM,  DOE  obtained  refiner 
average  sales  prices  to  end  users  for 
kerosene  and  propane  for  1987.  To 
forecast  a  1989  representative  average 
unit  cost  for  kerosene,  DOE  made  the 
assumption  that  the  percentage  change 
in  1989  from  the  1987  annual  average 


(last  complete  year  of  available  data)  for 
No.  2  heating  oil  prices  to  residential 
customers  (which  can  be  calculated 
from  Table  5  of  the  Outlook )  would  be 
applied  to  kerosene.  Propane  prices 
were  assumed  to  change  at  the  same 
rate  as  the  residential  price  of  natural 
gas  (which  also  can  be  calculated  from 
Table  5  of  the  Outlook).  Refiner  prices  to 
end  users  for  kerosene  and  propane 
were  used  since,  of  the  comparable 
recent  data  available,  these  are  believed 
to  be  most  representative  of  prices  to 
residential  consumers. 

The  1989  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  section  323(b)(4)  of  the  Act 
and  will  become  effective  January  6, 
1989.  They  will  remain  in  effect  until 
further  notice. 

Issued  in  Washington,  DC.  November  30, 
1988. 

John  R.  Berg, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 


Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1989) 


Type  of  energy 

In  common  terms 

As  required  by  test  procedure 

Dollars  per 
million  Btu 1 

7.704 /kWh  *  3  . 

0.0770/kWh . 

$22  57 

55.20t /therm  4  or  $5.68/MCF  *  8 . 

0  00000552/Btu . . . 

5  52 

S0.78/aallon '  . 

5  62 

7  88 

5.55 

1  Btu  stands  for  British  thermal  unit. 

*  kWh  stand  for  kilowatt  hour. 

*  1  kWh  =  3,412  Btu. 

4  1  therm  =  100,000  Btu. 

*  MCF  stands  for  1,000  cubic  feet. 

*  For  the  purposes  of  this  table,  one  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1,029  Btu. 

1  For  the  purposes  of  this  table,  one  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138,690  Btu. 

*  For  the  purposes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91,333  Btu. 

*  For  the  purposes  of  this  table,  one  gallon  of  kerosene  has  an  energy  equivalence  of  135,000  Btu. 


[FR  Doc.  88-28168  Filed  12-6-88;  8:45  am) 
BILLING  CODE  6450-01-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  Energy. 

action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Adminstration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information;  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 

(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 


estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

date:  Comments  must  be  filed  within  30 
days  of  publication  of  this  notice. 

address:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Patton,  Office  of  Statistical 
Standards  (EI-70),  Energy  Information 
Administration,  M.S.  1H-023,  Forrestal 
Building,  1000  Independence  Ave.  SW., 
Washington,  DC  20585,  (202)  586-2222. 
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SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-213,  412,  759,  826,  860,  and  861. 

3. 1905-0129. 

4.  Electric  Power  Surveys. 

5.  Revision — The  purpose  of  this 
request  is  to  revise  the  following  form, 
EIA-861,  “Annual  Electric  Utility 
Report.”  The  revision  is  necessary  in 
order  to  establish  and  maintain  a 
nonutility  power  producer  frame  and  to 
identify  utility  expansion  plans  in  this 
area.  Question  la  asks  the  name, 
address,  and  telephone  number  of  each 
nonutility  electric  power  producer  that 
is  electrically  connected  and  has  the 
ability  to  supply  electricity  to  the 
reporting  electric  utility.  Question  lb 
asks  the  name,  address,  and  telephone 
number  of  each  nonutility  electric  power 
producer  that  will  be  electrically 
connected  and  has  the  ability  to  supply 
electricity  to  the  reporting  electric 
utility.  Question  2  asks  the  reporting 
electric  utility  the  total  capacity  it  had 
available  under  contract  from  nonutility 
electric  power  producers  at  the  end  of 
the  reporting  period.  Question  3  asks  the 
reporting  electric  utility  the  total 
capacity  it  expects  to  have  available 
under  contract  from  nonutility  electric 
power  producers  five  years  from  the  end 
of  the  current  reporting  period.  (No 
changes  are  being  proposed  to  the  other 
forms  in  this  program  nor  is  any  request 
being  proposed  at  this  time  to  extend 
any  of  these  forms  beyond  the  currently 
approved  date  of  December  31, 1989.) 

6.  Monthly  and  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit. 

9.  6,938  respondents  annually. 

10. 19,313  respondents  annually. 

11.  The  estimated  average  hours  per 
response  for  each  of  the  Electric  Power 
Surveys  are:  EIA-213,  5.753  hours;  EIA- 
412,  31.796  hours:  EIA-759, 1.404  hours; 
EIA-826,  3.36  hours,  ELA-860, 16.142 
hours;  and  EIA-861,  7.288  hours. 

12.  This  revsion  will  add  232  hours  of 
annual  burden  to  the  currently  approved 
total  of  83,767  hours  for  this  program. 

See  item  5  above. 

13.  The  Electric  Power  Surveys  collect 
information  on  capacity,  generation,  fuel 
consumption,  receipts  and  stocks, 
prices,  electric  rates,  typical  electric 
bills,  construction  costs,  operating 


income  and  revenue  of  electric  utility 
companies.  Data  are  published  in 
various  EIA  reports.  Respondents  are 
primarily  electric  utilities. 

Authority:  Sec.  5(a),  5(b),  13(b),  and  52,  Pub. 
L.  93-275,  Federal  Energy  Administration  Act 
of  1974, 15  U.S.C.  764(a),  764(b),  772(b),  and 
790a. 

Issued  in  Washington,  DC,  December  1, 
1988. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc.  88-28167  Filed  12-6-88;  8:45  am) 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER89-78-00Q  et  al.) 

Boston  Edison  Co.  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

December  1, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Boston  Edison  Company 

(Docket  No.  ER39-78-000) 

Take  notice  that  on  November  23, 

1988,  Boston  Edison  Company  (Edison) 
tendered  for  filing  supplemental  Exhibits 
A  to  a  Service  Agreement  for  Braintree 
Electric  Light  Department  (Braintree), 
under  its  FERC  Electric  Tariff.  Original 
Volume  No.  Ill,  Non-Firm  Transmission 
Service  (the  Tariff).  The  Exhibits  A 
specifies  the  amount  and  duration  of 
transmission  service  required  by 
Braintree  under  the  Tariff. 

Edison  requests  waiver  of  the 
Commission’s  notice  requirements  to 
permit  the  Exhibits  A  to  become 
effective  as  of  the  commencement  date 
of  the  transactions  of  which  they  relate, 
November  1, 1988. 

Edison  states  that  it  has  served  the 
filing  on  Braintree  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

(Docket  No.  ER89-79-000] 

Take  notice  that  on  November  23, 

1988,  Boston  Edison  Company  (Edison) 
tendered  for  filing  supplemental  Exhibits 
A  to  a  Service  Agreement  for  Hingham 
Municipal  Lighting  Plant  (Hingham), 
under  its  FERC  Electric  Tariff,  Original 
Volume  No.  ILL,  Non-firm  Transmission 
Service  (the  Tariff).  The  Exhibits  A 
specifies  the  amount  and  duration  of 
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transmission  service  required  by 
Hingham  under  die  Tariff. 

Edison  requests  waiver  of  the 
Commission’s  notice  requirements  to 
permit  the  Exhibits  A  to  become 
effective  as  of  the  Commencement  date 
of  the  transactions  of  which  they  relate, 
November  1, 1988. 

Edison  states  that  it  has  served  the 
filing  on  Hingham  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Company 

[Docket  No.  ER84-705-010] 

Take  notice  that  on  November  21, 

1988,  Boston  Edison  Company  (Edison) 
tendered  for  filing  its  Compliance 
Refund  Report  pursuant  to  the 
Commisson's  order  issued  March  25, 
1988  and  a  letter  from  the  Commission 
dated  October  7, 1988. 

Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  The  Toledo  Edison 
Company  (CAPCO  Group). 

[Docket  No.  ER89-75-000) 

Take  notice  that  on  November  22, 
1988,  the  CAPCO  Group  filed  Appendix 
8  as  a  supplement  to  Schedule  E  of  the 
CAPCO  Basic  Operating  Agreement,  as 
amended  September  1, 1980,  which  is  on 
file  for  each  listed  company: 


Company 

FERC 

rate 

schedule 

no. 

The  Cleveland  Electric  Illuminating . 

IS 

15 

Ohio  Edison  Co. . 

144 

Pennsylvania  Power  Co . 

35 

The  Toledo  Edison  Co. . 

27 

Appendix  8  to  Schedule  E  of  the 
CAPCO  Basic  Operating  Agreement 
provides  that  the  basis  for  the 
determination  of  charges  applicable  to 
Unit  Capacity  and  Energy  transactions 
by  the  CAPCO  member  companies  from 
Beaver  Valley  Unit  No.  2.  The  services 
and  compensation  for  Unit  Capacity  and 
Energy  transactions  from  base  load 
charges  from  particular  CAPCO  Units 
being  set  forth  in  Appendices  to 
Schedule  E.  It  is  requested  that 
Appendix  8  become  effective  as  of 
November  1, 1988. 
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Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Minnesota  Power  &  Light  Company 
{Docket  No.  ER87^476~002] 

Take  notice  that  on  November  21, 

1988,  Minnesota  Power  &  Light  Company 
(MP&L)  tendered  for  filing  a  compliance 
report  in  accordance  with  the 
Commission’s  order  issued  November  4, 
1988. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Orange  and  Rockland  Utilities,  Inc. 
{Docket  No.  ER89-74-000] 

Take  notice  that  on  November  21, 

1988,  Orange  and  Rockland  Utilities,  Inc. 
(O&R)  tendered  for  filing  proposed 
changes  in  its  Power  Supply  Agreement 
with  Pike  County  Light  &  Power 
Company,  Rate  Schedule  FERC  No.  55. 
This  filing  proposes  to  change  the  return 
on  equity  to  13.7  percent  in  two  phases. 
Phase  I  rates,  as  proposed,  would 
change  the  return  on  equity  to  12.39 
percent  effective  on  November  17, 1988 
(if  requested  waivers  are  granted),  but 
not  later  than  January  20. 1989  (if 
requested  waivers  are  denied).  Phase  II 
rates,  as  proposed,  would  change  the 
return  on  equity  to  13.7  percent  effective 
January  22, 1989.  The  return  on  equity  is 
one  component  of  the  return  on 
investment  applied  to  utility  plant 
serving  a  joint  use  function  as  between 
the  two  companies.  The  change  in  the 
return  on  equity  is  necessary  to  reflect 
current  economic  conditions  as  they 
affect  the  cost  of  capital. 

Copies  of  filing  were  served  upon  the 
New  York  State  Public  Service 
Commission,  the  Pennsylvania  Public 
Utility  Commission  and  the  Office  of  the 
Consumer  Advocate  in  Pennsylvania. 

Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER89-73-000] 

Take  notice  that  on  November  21. 
1988,  Orange  and  Rockland  Utilities,  Inc. 
(O&R)  tendered  for  filing  proposed 
changes  in  its  Power  Supply  Agreement 
with  Rockland  Electric  Company,  Rate 
Schedule  FERC  No.  56.  This  filing 
proposes  to  change  the  return  on  equity 
to  13.7  percent  in  two  phases.  Phase  I 
rates,  as  proposed  would  change  the 
return  on  equity  to  12.39  percent 
effective  on  November  17, 1988  (if 
requested  waivers  are  granted),  but  no 


later  than  January  20, 1989  (if  requested 
waivers  are  denied).  Phase  II  rates,  as 
proposed,  would  change  the  return  on 
equity  to  13.7  percent  effective  January 
22, 1989.  The  return  on  equity  is  one 
component  of  the  return  on  investment 
applied  to  utility  plant  serving  a  joint 
use  function  as  between  two  companies. 
The  change  in  the  return  on  equity  is 
necessary  to  reflect  current  economic 
conditions  as  they  affect  the  cost  of 
capital. 

Copies  of  the  filing  were  served  upon 
the  New  York  State  Public  Service 
Commission,  the  New  Jersey  Board  of 
Public  Utilities  and  the  Department  of 
the  Public  Advocate  (Division  of  Rate 
Counsel)  in  New  Jersey. 

Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Comment  date:  Deceomer 

8.  Southern  California  Edison  Company 

[Docket  No.  ER89-77-000) 

Take  notice  that  on  November  23, 

1988,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  a 
Notice  of  Cancellation  of  Rate  Schedule 
FERC  No.  195, 1987-1988  Edison  Vernon 
CDWR  Firm  Transmission  Service 
Agreement  between  Edison  and  the  City 
of  Vemon,  California. 

Edison  states  that  the  services  under 
this  Agreement  was  to  remain  in  force 
and  effect  until  December  31, 1988. 

Comment  date:  December  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Louisiana  Electric  Company, 
Inc. 

(Docket  No.  ES89-8-000] 

Take  notice  that  on  November  25, 

1988,  Central  Louisiana  Electric 
Company,  Inc.  (Applicant),  filed  an 
application  with  the  Federal  Energy 
Regulatory'  Commission,  pursuant  to 
Section  204  of  the  Federal  Power  Act, 
seeking  authorization  to  issue  not  more 
than  $90,000,000  of  short-term  debt  on  or 
before  December  31, 1990,  with  a  final 
maturity  date  no  later  than  December 
31, 1991. 

Comment  date:  December  22, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  E.F.  Oxnard,  Inc. 

[Docket  No.  QF86-968-002] 

On  November  14, 1988,  E.F.  Oxnard, 
Inc.  (Applicant)  of  401  B  Street,  Suite 
1000,  San  Diego,  California  92101 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission’s 
regulations.  No  determination  has  been 


made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  was  originally  certified  on 
October  22, 1987.  E.F.  Oxnard,  Inc., 
Docket  No.  QF86-968-001,  41  FERC 
1  62,073  (1987).  Under  the  instant 
application,  recertification  is  sought 
because  of  the  following  changes  in  the 
facility:  (1)  where  the  facility  originally 
consisted  of  a  General  Electric  MS-6000 
combustion  turbine  generator  set  with  a 
dual  pressure  heat  recovery  steam 
generator  and  an  extraction/condensing 
steam  turbine  generator,  it  will  now 
consist  of  a  General  Electric  LM5000 
STIG  combustion  turbine  generator  set 
with  a  three  pressure  level  heat 
recovery  steam  generator;  (2)  the  net 
electric  power  production  capacity  of 
the  facility  will  decrease  from  48.1  MW 
to  47.5  MW;  and  (3)  where  the  original 
certification  specified  that  steam  would 
be  sold  to  Oxnard  Frozen  Foods 
Cooperative  for  use  in  absorption 
chillers,  the  instant  application  states 
that  steam  will  also  be  sold  to  Western 
Precooling  Systems  for  use  in  a  steam 
jet  ejector  vacuum  system  for  the 
precooling  of  vegetables,  to  Terminal 
Freezers  for  use  in  absorption 
refrigeration  storage  of  fruits, 
vegetables,  fish  and  other  food  products, 
and  to  Pacific  Linen  for  use  in  laundry 
services.  The  primary  energy  source  is 
natural  gas.  Construction  of  the  facility 
is  expected  to  begin  in  early  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Chalk  Cliff  Limited 

[Docket  No.  QF87-132-001) 

On  November  21, 1988,  Chalk  Cliff 
Limited  (Applicant),  a  Texas  limited 
partnership  of  9432  Old  Katy  Road,  Suite 
200,  Houston,  Texas  77055  submitted  for 
filing  an  application  for  recertification  of 
a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission’s  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Kern  County, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator.  Thermal 
energy  recovered  from  the  facility  will 
be  used  for  enhanced  oil  recovery 
operation. 

The  original  application  was  filed  on 
December  10, 1986  by  Chalk  Cliff 
CoGen,  Inc.  (CCCI)  and  was  granted  on 
March  23, 1987;  38  FERC  162,290.  The 
recertification  is  requested  due  to 
change  in  ownership  and  increase  in 
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electric  power  production  capacity  of 
the  facility.  The  ownership  interest  wilt 
change  from  CCCI  to  Clalk  Cliff  Limited, 
a  Texas  limited  parthership  consisting  of 
CCCI,  Dominion  Cogen,  CA,  Inc.,  an 
indirect  wholly-owned  subsidiary  of 
Dominion  Resources,  Inc.  (an  exempt 
public  utility  holding  company). 
Dominion  Energy,  Lnc.,  a  wholly-owned 
subsidiary  of  Dominion  Resources,  Inc. 
and  SJC  Cogen,  Inc.  The  net  electric 
power  production  capacity  will  increase 
from  44.453  MW  to  45.058  MW. 
Installation  of  the  facility  is  expected  to 
begin  by  October  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20420,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashed, 

Secretary. 

[FR.  Doc.  88-28137  Filed  12-6-88;  8:45  am) 
BILLING  CODE  S717-01-M 


(Project  No.  9676-001] 

David  Davison;  Surrender  of 
Preliminary  Permit 

December  1, 1988. 

Take  Notice  that  David  Davison, 
Permittee  for  the  Galloway  Ridge 
Hydropower  Project  No.  9676,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9676  was  issued  May  10, 
1986,  and  would  have  expired  April  30, 
1989.  The  project  would  have  been 
located  on  an  unnamed  tributary  to  the 
North  Yuba  River  in  Sierra  County, 
California. 

The  Permittee  filed  the  request  on 
May  9, 1988,  and  the  preliminary  permit 


for  Project  No.  9878  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Lois  D.  Cashell, 

Secretary. 

[FR.  Doc.  88-28138  Filed  12-6-88;  8:45  am] 
BILLING  COOE  •717-01-M 


[Project  No.  2468  Virginia] 

Appalachian  Power  Co.;  Intent  To  File 
an  Application  for  a  New  License 

December  1, 1988. 

Take  notice  that  on  November  8, 1988, 
Appalachian  Power  Company,  the 
existing  licensee  for  the  Niagara 
Hydroelectric  Project  No.  2486,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(bMl)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L  99-495.  Hie  original 
license  for  Project  No.  2466  was  issued 
effective  March  1, 1968,  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Roanoke 
River  in  Roanoke  County,  Virginia.  The 
principal  works  of  the  Niagara  Project 
include  a  52-foot-high,  452-foot-long 
concrete  dam  with  a  crest  elevation  at 
885  feet  m.s.l.;  a  reservoir  of  about  85 
acres;  a  powerhouse  with  an  installed 
capacity  of  2,400  kW;  a  transmission 
line  connection;  and  appurtenant 
facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000, 825  North  Capitol 
Street  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  G.  O.  Hydro  Department,  40  Franklin 
Road,  Roanoke,  Virginia  24022. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
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license  for  this  project  must  be  filed  by 
December  30, 1991. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28139  Filed  12-6-88;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RP86-21 7-006] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  1, 1988. 

Take  notice  that  CNG  t  ransmission 
Corporation  (“CNG”),  on  November  28, 
1988,  pursuant  to  section  4  of  the 
Natural  Gas  Act  the  Commission’s 
September  30, 1988,  and  August  12, 1938, 
orders  in  this  docket,  and  Section  12.9  of 
the  General  Terms  and  Conditions  of 
CNG’8  tariff,  filed  the  following  revised 
tariff  sheets  to  Original  Volume  No.  1  of 
its  FERC  Gas  Tariff: 

Original  Sheet  Nos.  49  and  160H. 

First  Revised  Sheet  Nos.  46, 47, 48, 
and  160G. 

Second  Revised  Sheet  Nos.  40, 41,  42 
andl60A. 

Substitute  Original  Sheet  No.  160G. 

Substitute  First  Revised  Sheet  No. 
160C. 

The  proposed  effective  date  for  the 
original  and  revised  tariff  sheets  is 
December  1, 1988.  The  proposed 
effective  date  for  the  substitute  sheets  is 
August  1, 1988. 

CNG  states  that  the  purpose  of  the 
filing  is  to  change  its  take-or-pay 
passthrough  provisions  to  reflect 
modifications  and  additions  to  Order 
No.  500  buyout  and  buydown  costs  that 
have  been  made  recently  by  CNG’s 
pipeline  suppliers.  The  filing  also 
corrects  references  to  the  refund 
provisions  of  the  Commission's  PGA 
regulations  as  was  required  by  die 
Commission’s  September  30,.  1988,  order 
in  this  docket. 

Copies  of  the  filing  were  served  upon 
GNG’s  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protect  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  December  9, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  86-28140  Filed  12-6-88;  8:45  amj 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP89-32-000] 

Florida  Gas  Transmission  Co.;  Filing 

December  1, 1988. 

Take  notice  that  on  November  23. 

1988,  Florida  Gas  Transmission 
Company  (FGT)  filed  a  motion  for  a 
limited  waiver  of  section  4  {Minimum 
Bill)  of  its  Rate  Schedule  G  on  behalf  of 
the  Utilities  Board  of  the  City  of  Florala, 
Alabama,  for  the  contract  year  from 
October  1, 1986  through  September  30, 
1987. 

FGT  states  that  it  has  an  effective 
service  agreement  with  Florala  which  is 
dated  before  June  25, 1984,  the  effective 
date  of  Original  Sheet  Nos.  51  and  52  in 
Volume  No.,  1  of  FGT’s  FERC  Gas  Tariff 
which  contains  section  16 — Schedule  of 
Effective  Minimum  Annual  Contract 
Quantity.  Thus,  the  Minimum  Annual 
Quantities  (MAQ)  set  forth  in  Section  16 
are  currently  effective,  FGT  states  that  it 
determined  that  Florala  had  taken  less 
than  its  applicable  MAQ  during  the 
period  October  1, 1986,  to  September  30, 
1987,  and  sent  an  invoice  to  Florala  for 
the  deficiency.  Florala  requested  that 
FGT  grant  relief  from  the  minimum  bill 
provisions  of  Rate  Schedule  G. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protect  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)).  All  such  motions  or 
protects  should  be  filed  on  or  before 
December  9, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  88-28141  Filed  12-6-88;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  TM89-1-1 3-001] 

Gas  Gathering  Corp.;  Tariff  Filing 

December  1, 1988. 

Take  notice  that  on  November  25, 

1988,  Gas  Gathering  Corporation 
(“GGC")  tendered  for  filing  Third 
Revised  Sheet  No.  4  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

The  proposed  effective  date  is 
October  20, 1988. 

GGC  states  that  it  filed  changes  to  its 
FERC  Gas  Tariff  on  September  20, 1988, 
which  among  other  things  provided  for  a 
unit  surcharge  thereby  permitting  GGC 
to  collect  from  its  customers  the  annual 
charges  assessed  by  the  Commission 
under  §  382.202  of  its  Regulations. 

GGC  further  states  that  due  to 
arithmetical  and  clerical  errors,  the  rate 
reflected  in  the  filing  was  expressed  as 
.0018  cents  per  MMBtu.  The  rate  should 
have  reflected  an  amount  of  .18  cents 
per  MMBtu.  Thus,  states  GGC,  the 
instant  filing  is  made  to  correct  the  error 
present  on  its  Second  Revised  Sheet  No. 
4  to  reflect  the  correct  rate  of  .18  cents 
per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulation  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  9, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28142  Filed  12-6-88;  8:45  am] 
BILLING  CODE  6717-01-M 


[Project  No.  1494-002] 

Grand  River  Dam  Authority,  Issuance 
of  Annual  License 

December  1, 1988. 

On  December  23, 1985,  the  Grand 
River  Dam  Authority  (GRDA),  licensee 
for  the  Pensacola  Hydropower  Project 
No.  1494  filed  an  application  for  a  new 
license  pursuant  to  the  provisions  of  the 
Federal  Power  Act  and  the 
Commission's  regulations  thereunder. 
Project  No.  1494  is  located  on  the  Grand 


River  in  Mayes,  Craig,  Delaware  and 
Ottawa  Counties,  Oklahoma. 

The  license  for  Project  No.  1494  was 
issued  for  a  period  ending  December  31, 
1988.  In  order  to  authorize  the  continued 
operation  and  maintenance  of  the 
project  pending  Commission  action  on 
the  licensee's  application,  an  annual 
license  must  be  issued  to  the  Grand 
River  Dam  Authority  pursuant  to  section 
15(a)  of  the  Federal  Power  Act,  16  U.S.C. 
808(a). 

Take  notice  that  an  annual  license  is 
issued  to  the  GRDA  for  a  period 
effective  January  1, 1989,  to  December 
31, 1989,  or  until  the  issuance  of  a  new 
license  for  the  project,  whichever  comes 
first,  for  the  continued  operation  and 
maintenance  of  Project  No.  1494,  subject 
to  terms  and  conditions  of  the  original 
license. 

Take  further  notice  that  if  issuance  of 
a  new  license  does  not  take  place  on  or 
before  December  31, 1989,  an  annual 
license  will  be  issued  each  year 
thereafter,  effective  January  1,  of  each 
year,  until  such  time  as  a  new  license  is 
issued,  without  further  notice  being 
given  by  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28143  Filed  12-6-88;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  No.  2551  Michigan] 

Indiana  Michigan  Power  Co.;  Intent  To 
File  an  Application  for  a  New  License 

December  1, 1988. 

Take  notice  that  on  November  8, 1988, 
Indiana  Michigan  Power  Company,  the 
existing  licensee  for  the  Buchanan 
Hydroelectric  Project  No.  2551,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L.  99-495.  The  original 
license  for  Project  No.  2551  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the  St. 

Joseph  River  in  Berrien  County, 
Michigan.  The  principal  works  of  the 
Buchanan  Project  include  a  13-foot-high, 
387-foot-long  dam  with  a  spillway  crest 
elevation  at  634.07  feet  m.s.l.;  a  reservoir 
of  about  300  acres;  a  powerhouse  with 
an  installed  capacity  of  4,105  kW;  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
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495  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission’s  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Hydro  Generation,  13840  East 
Jefferson  Road,  Mishawaka,  Indiana 
46545,  telephone  (219)  255-8946. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  30, 1991. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28144  Filed  12-6-88;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP88-104-004] 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing 

December  2, 1988. 

Take  notice  that  on  November  28, 
1988,  Midwestern  Gas  Pipeline 
Company  (Midwestern)  tendered  for 
filing  the  following  tariff  sheets  to 
Original  Volume  I  of  this  FERC  Gas 
Tariff  to  be  effective  June  1, 1988; 

Original  Volume  No.  1 


before  December  9, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  Cashell, 

Secretary. 

(FR  Doc.  88-28145  Filed  12-6-88;  8:45  amj 
BILLING  CODE  6717-01-M 


[Docket  No.  TA88- 3-25-003  Docket  No. 
RP89-12-001] 

Mississippi  River  Transmission  Corp.; 
Tariff  Filing 

December  2, 1988. 

Take  notice  that  on  November  28, 
1988  Mississippi  River  Transmission 


Corporation  ("MRT”)  tendered  for  filing 


the  following  tariff  sheets  to  its  FERC 

Gas  Tariff,  Second  Revised  Volume 

No.  1: 

Tariff  sheet 

Proposed 
effective  date 

Dec.  1. 1988. 
Nov.  28, 

1988. 

Nov.  28, 

1988. 

Nov.  28, 

1988. 

Nov.  28, 

1988. 

Alternate  First  Revised  Sheet  No. 
4A.2. 

Alternate  Sixth  Revised  Sheet  No. 
62. 

MRT  states  that  the  purpose  of  its 
filing  is  to  reflect  the  flow-through  of 
additional  fixed  take-or-pay  charges 
allocated  to  MRT  by  Natural  Gas 
Pipeline  Company  of  America 
(“Natural’’)  in  Docket  No.  RP88-94-010 
and  Trunkline  Gas  Company 
(“Trunkline”)  in  Docket  No.  RP89-11- 
000. 

MRT  states  that  it  is  allocating  the 
additional  fixed  take-or-pay  charges  it 
will  be  billed  by  Natural  to  its 
jurisdictional  sales  customers  by 
utilizing  the  same  cumulative  purchase 
deficiency  methodology  used  by  it  for 
allocation  of  Natural’s  initial  take-or- 
pay  costs  in  Docket  No.  TA88-3-25-000, 
et  al.,  which  methodology  was  required 
and  accepted  by  Commission  order 
dated  June  1, 1988.  MRT  claims  that  the 
impact  of  such  additional  take-or-pay 
charges  on  its  jurisdictional  customers  is 


Fourth  Revised  Sheet  No.  161. 

Fourth  Revised  Sheet  No.  162. 

Sixth  Revised  Sheet  No.  163. 

Fifth  Revised  Sheet  No.  164. 

Second  Revised  Sheet  No.  164A 

Fourth  Revised  Sheet  No.  165. 

Third  Revised  Sheet  No.  165A. 

Fourth  Revised  Sheet  No.  166. 

Fifth  Revised  Sheet  No.  167. 

Fifth  Revised  Sheet  No.  169. 

Fourth  Revised  Sheet  No.  169A. 

Third  Revised  Sheet  No.  169B. 

Second  Revised  Sheet  No.  169C. 

Second  Revised  Sheet  No.  169D. 

Midwestern  states  it  is  filing  revisions 
to  the  PGA  clauses  for  its  Northern  and 
Southern  Systems  to  comply  with  the 
Order  of  the  Director  (OPPR)  in  the 
referenced  docket  on  October  28, 1988. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington, 
DC  20425,  in  accordance  with  Rules  211 
and  214  of  the  Commisson’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 


an  annual  increase  of  approximately 
$1.9  million. 

MRT  further  states  that  its  filing 
includes  a  primary  tariff  sheet  which 
utilizes  a  Demand  Component  D-l 
allocation  methodology  for  the  flow¬ 
through  of  Trunkline’s  take-or-pay 
charges.  MRT  asserts  that  the  impact  of 
the  primary  tariff  sheet  on  its 
jurisdictional  sales  customers  is 
approximately  $265,000  annually.  MRT 
states  that  its  filing  also  contains  an 
alternate  tariff  sheet  which  reflects 
utilization  of  the  cumulative  purchase 
deficiency  allocation  methodology  for 
the  flow-through  of  Trunkline's  take-or- 
pay  charges.  MRT  states  that  the  impact 
of  its  alternate  tariff  sheet  on  its 
jurisdictional  sales  customers  is 
approximately  $219,000  annually. 

MRT  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §  §  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  Ail 
such  motions  or  protests  should  be  filed 
on  or  before  December  9, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28146  Filed  12-6-88;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  No.  2536  Wisconsin  &  Michigan] 

Niagara  of  Wisconsin  Paper  Corp.; 
Intent  To  File  an  Application  for  a  New 
License 

December  1, 1988. 

Take  notice  that  on  June  14, 1988, 
Niagara  of  Wisconsin  Paper 
Corporation,  the  existing  licensee  for  the 
Little  Quinnesec  Falls  Hydroelectric 
Project  No.  2536,  filed  a  notice  of  intent 
to  file  an  application  for  a  new  license, 
pursuant  to  section  15(b)(1)  of  the 
Federal  Power  Act  (Act),  16  U.S.C.  808, 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1986,  Pub. 
L.  99-495.  The  original  license  for  Project 
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No.  2536  was  issued  effective  July  1, 

1943,  and  will  expire  June  30, 1993. 

The  project  is  located  on  the 
Menominee  River  in  Marinette  County, 
Wisconsin,  and  Dickinson  County, 
Michigan.  The  principal  works  of  the 
Little  Quinnesec  Project  include  a 
concrete  dam;  a  reservoir  of  320  acres;  a 
350-foot-long,  16-foot-diameter  steel 
penstock;  a  powerhouse  with  an 
installed  capacity  of  8,388  kW;  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission’s  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street,  NE.;  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  1101  Mill  Street,  Niagara,  WI  54151, 
Attn:  Mr.  William  R.  Roberts,  telephone 
(715)  251-3151. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  bled  by 
June  29, 1991. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28147  Filed  12-6-88;  8:45  am) 
BILLING  CODE  6717-01-M 


[Project  No.  2337-001] 

Pacific  Power  and  Light  Co.;  Issuance 
of  Annual  License 

December  1, 1988. 

On  December  24, 1985,  the  Pacific 
Power  and  Light  Company  (PP&LC), 
licensee  for  the  Prospect  No.  3 
Hydroelectric  Project  No.  2337  filed  an 
application  for  a  new  license  pursuant 
to  the  provisions  of  the  Federal  Power 
Act  and  the  Commission's  regulations 
thereunder.  Project  No.  2337  is  located 
on  the  South  and  Middle  Forks  of  Rogue 
River  and  Imnaha  and  Daniels  Creeks, 
in  Jackson  County,  Oregon. 

The  license  for  Project  No.  2337  was 
issued  for  a  period  ending  December  31, 
1988.  In  order  to  authorize  the  continued 
operation  and  maintenance  of  the 
project  pending  Commission  action  on 
the  licensee’s  application,  an  annual 
license  must  be  issued  to  the  Pacific 
Power  and  Light  Company  pursuant  to 


section  15(a)  of  the  Federal  Power  Act, 
16  U.S.C.  808(a). 

Take  notice  that  an  annual  license  is 
issued  to  PP&LC  or  its  transferee  1  for  a 
period  effective  January  1, 1989,  to 
December  31, 1989,  or  until  the  issuance 
of  a  new  license  for  the  project, 
whichever  comes  first,  for  the  continued 
operation  and  maintenance  of  Project 
No.  2337,  subject  to  terms  and 
conditions  of  the  original  license. 

Take  further  notice  that  if  issuance  of 
a  new  license  does  not  take  place  on  or 
before  December  31, 1989,  an  annual 
license  will  be  issued  each  year 
thereafter,  effective  January  1,  of  each 
year,  until  such  time  as  a  new  license  is 
issued,  without  further  notice  being 
given  by  the  Commission. 

Lois  D.  Cashed, 

Secretary. 

[FR  Doc.  88-28148  Filed  12-6-88;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP88-227-004] 

Paiute  Pipeline  Co.;  Proposed  Revised 
Tariff  Sheets 

December  2, 1988. 

Take  notice  that  Paiute  Pipeline 
Company  (Paiute)  on  November  25, 

1988,  tendered  for  filing  First  Revised 
Sheet  Nos.  10,  69  and  70  applicable  to  its 
FERC  Gas  Tariff,  Original  Volume  No. 
1-A.  Paiute  states  that  the  purpose  of 
said  filing  is  to  comply  with  the 
Commission’s  order  issued  October  28, 
1988  in  Docket  Nos.  RP88-227-000, 
RP88-227-002,  RP88-227-003,  CP87-309- 
004  and  CP87-309-005  which,  in  part, 
directed  Paiute  to  revise  its 
transportation  tariff  concerning  the 
general  liability  of  Paiute  for 
deliverability  in  order  to  be  consistent 
with  its  sales  tariff  dealing  with  the 
same  issues.  Paiute  further  states  that  it 
has  incorporated  a  revision  to  the  (1) 
annual  charge  adjustment  (ACA) 
surcharge  amount  in  order  to  recover  the 
Commission’s  annual  charges  for  the 
1988  fiscal  year;  and  (2)  effective  date  of 
ACA  filings  from  November  1  to 
October  1  in  order  to  coincide  with  the 
Commission’s  fiscal  year. 


*  See  PacifiCorp,  d.b.a.  Pacific  Power  &  Light 
Company,  45  FERC  f  62,146  (1988).  The  license 
transfer  for  Project  No.  2337  is  an  element  of  the 
merger  of  Pacific  Power  &  Light  Company  and  Utah 
Power  &  Light  Company.  Approval  of  the  transfer  is 
conditioned  upon  acceptance  of  and  compliance 
with  all  terms  and  conditions  imposed  by  the 
Commission  in  Opinion  No.  318,  issued  October  26, 
1988,  in  Docket  No.  EC88-2-Q00. 


Paiute  has  requested  waiver  of  the 
notice  requirements  and  any  other 
applicable  Commission  regulations  as 
may  be  necessary  so  as  to  permit  First 
Revised  Sheet  Nos.  10  and  70,  which 
reflect  the  ACA  revisions,  to  become 
effective  October  1, 1988;  and  First 
Revised  Sheet  No.  69  submitted  in 
compliance  with  the  aforementioned 
Commission  order  to  become  effective 
November  1, 1988. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  the  Nevada  Public 
Service  Commission,  the  California 
Public  Utilities  Commission,  Southwest 
Gas  Corporation,  Sierra  Pacific  Power 
Company  and  CP  National  Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  9, 
1988. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28149  Filed  12-6-88;  8:45  am] 
BILLING  CODE  6717-01-M 


[Project  No.  2689  Wisconsin] 

Scott  Paper  Co.;  Intent  To  File  an 
Application  for  a  New  License 

December  1, 1988. 

Take  notice  that  on  November  3, 1988, 
Scott  Paper  Company,  the  existing 
licensee  for  the  Oconto  Falls 
Hydroelectric  Project  No.  2689,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L.  99-495.  The  origninal 
license  for  Project  No.  2689  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Oconto 
River  in  Oconto  County,  Wisconsin.  The 
principal  works  of  the  Oconto  Falls 
Project  include  a  425-foot-long  rubble 
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masonry  dam  with  concrete  abutments; 
a  reservoir  of  about  15  acres  at  normal 
water  surface  elevation  of  701.6  feet 
m.s.l.;  two  powerhouse  with  a  combined 
installed  capacity  of  1810  kW;  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)  (2)  of  the 
Act,  the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 

496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission’s  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  106  E.  Central  Avenue,  Oconto  Falls, 
Wisconsin  54154. 

Pursuant  to  section  15  (c)  (1)  of  the 
Act,  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration  of 
the  existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  30, 1991. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28150  Filed  12-6-88;  8:45  am) 

BILLING  CODE  6717-01-M 


Western  Area  Power  Administration 

Colorado  River  Storage  Project 
Proposed  Adjustment  of  Firm 
Transmission  Rate 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  proposed  adjustment 
of  firm  transmission  rate. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
to  adjust  the  Colorado  River  Storage 
Project  (CRSP)  firm  transmission  rate. 
The  proposed  adjustment  would 
increase  the  firm  transmission  rate  from 
the  present  $15.94  to  $22.35  per  kilowatt- 
year. 

The  proposed  adjustment  is  estimated 
to  increase  FY 1989  CRSP  revenues  by 
$826,890,  as  compared  to  the  total  FY 
1989  anticipated  revenues  for  the  entire 
system  of  $100,300,432.  The  rate 
adjustment  results  in  a  change  of  less 
than  1  percent  in  annual  revenues  for 
the  CRSP,  and  therefore  is  a  minor  rate 
adjustment  as  defined  by  the  current 
procedures  for  public  participation  in 
rate  adjustments  (10  CFR  903.2(f)).  A 
brochure  will  be  distributed  in  early 
December  to  all  CRSP  power  and 
transmission  system  customers  and 
other  interested  parties,  and  a  combined 
public  information  and  comment  forum 


will  be  held  in  accordance  with  the 
current  procedures  for  public 
participation  in  rate  adjustments. 

Need  for  Rate  Adjustment 

In  the  1985  transmission  system  rate 
study,  total  CRSP  transmission 
investment  was  projected  to  reach 
$357,540,618  by  1988  (the  last  year  in  the 
1985  study).  In  the  current  1988 
transmission  system  rate  study, 
additional  transmission  facilities 
planned  to  improve  system  reliability,  to 
better  manage  inadvertent  powerflows 
from  other  systems,  and  to  conserve  fuel 
by  better  coordination  of  thermal  and 
hydro  resources  bring  the  projected  1991 
transmission  system  investment  to 
$410,976,726  (the  last  year  in  the  current 
study).  The  current  study  shows  that  the 
system  additions,  along  with  associated 
increases  in  operations,  maintenance, 
and  replacement  expenses,  require  a 
rate  adjustment  from  the  current  $15.94 
to  the  proposed  $22.35  per  kilowatt-year. 
The  current  rate  expires  on  June  30, 

1989. 

Additional  information  in  support  of 
the  need  for  and  derivation  of  the 
proposed  rate  adjustment  is  explained 
in  detail  in  the  brochure. 
dates:  The  proposed  adjustment  of  the 
CRSP  firm  transmission  rate  is  expected 
to  be  effective  for  a  3-year  period 
beginning  on  July  1, 1989.  Western  will 
outline  the  reasons  for  the  rate  increase, 
and  the  public  will  be  given  an 
opportunity  to  ask  questions  and 
comment  orally  or  in  writing  at  a 
combined  public  information  and 
comment  forum  which  will  be  held: 
January  19, 1989, 1:30  p.m.,  Red  Lion  Inn, 
255  South  West  Temple,  Salt  Lake  City, 
Utah.  Interested  persons  will  be  given 
an  opportunity  to  consult  with  and  make 
comments  to  Western  during  the 
consultation  and  comment  period  that 
begins  on  the  date  of  publication  of  this 
notice  and  ends  60  days  thereafter  or  15 
days  after  the  close  of  the  combined 
public  information  and  comment  forum, 
whichever  is  later.  Written  comments 
may  be  submitted  to  the  address  below 
and  should  be  received  at  that  address 
by  February  3, 1989. 

ADDRESS:  Written  comments,  as  well  as 
requests  for  further  information,  may  be 
submitted  to  the  following  address 
throughout  the  consultation  period:  Mr. 
Lloyd  Greiner,  Area  Manager,  Salt  Lake 
City  Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Lake  City,  Utah  84147,  telephone  (801) 
524-6372. 

SUPPLEMENTARY  INFORMATION: 

Transmission  rates  for  CRSP  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  of  August  4, 


1977  (42  U.S.C.  7101,  et  seq.);  Colorado 
River  Storage  Project  Act  (43  U.S.C.  620, 
et  seq.);  the  Reclamation  Act  of  1902  (43 
U.S.C.  372,  et  seq.),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C  485h(c));  and  the  acts  specifically 
applicable  to  the  project  or  system 
involved. 

By  Delegation  Order  No.  0204-106, 
effective  December  14, 1983  (48  FR 
55664),  as  amended  May  30, 1986  (51  FR 
19744),  the  Secretary  of  Energy 
delegated  to  the  Administrator  of 
Western  the  authority  to  develop  long¬ 
term  power  and  transmission  rates;  to 
the  Under  Secretary  of  the  Department 
of  Energy  the  authority  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  basis;  and  to  the  Federal 
Energy  Regulatory  Commission  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis,  to  remand  or  to 
disapprove  such  rates.  The  Secretary  of 
Energy,  in  a  notice  dated  October  27, 
1988,  transferred  the  authority  to  place 
Western’s  rates  into  effect  on  an  interim 
basis  from  the  Under  Secretary  to  the 
Deputy  Secretary. 

Procedures  for  public  participation  in 
rate  adjustments  by  Western  (10  CFR 
Part  903)  were  published  in  the  Federal 
Register  (50  FR  37835)  on  September  18, 
1985. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment  including  studies,  comments, 
and  other  supporting  material  is 
available  for  public  review  in  the  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  438  East  200 
South,  Suite  2,  Salt  Lake  City,  Utah 
84111;  in  the  Office  of  the  Director  of 
Marketing  and  Rates,  Western  Area 
Power  Administration,  1627  Cole 
Boulevard,  Golden,  Colorado  80401;  and 
in  the  Office  of  the  Assistant 
Administrator  for  Washington  Liaison, 
Room  8G061,  Forrestal  Building,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585. 

Environmental  Compliance 

Western  will  conduct  an  analysis  of 
the  proposed  rate  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  Council  on  Environmental  Quality 
Regulations,  and  section  D  of  the 
Department  of  Energy  guidelines 
published  in  the  Federal  Register  (52  FR 
47662)  on  December  15, 1987. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  et  seq.)  each 
agency,  when  required  by  5  U.S.C.  553  to 
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publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  rate 
adjustment  relates  to  nonregulatory 
services  provided  by  Western. 

Under  5  U.S.C.  601(2),  rates  or 
services  of  particular  applicability  are 
not  considered  "rules"  within  the 
meaning  of  the  Act.  Because  the 
proposed  rate  is  of  limited  applicability 
and  is  being  set  in  accordance  with 
specific  legislation  under  particular 
circumstances,  no  flexibility  analysis  is 
required. 

Determination  Under  Executive  Order 
12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
because  it  does  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291  (46 
FR 13193,  February  19, 1981).  In  addition, 
Western  is  exempt  from  sections  3, 4, 
and  7  of  Executive  Order  12291. 

Conclusion 

Following  the  consultation  and 
comment  period  and  after  consideration 
of  comments  received,  the  Deputy 
Secretary  will  issue  a  rate  order 
confirming  and  approving  a 
transmission  rate  to  be  placed  in  effect 
on  an  interim  basis  and  will  promptly 
submit  such  rate  to  the  Federal  Energy 
Regulatory  Commission  for  confirmation 
and  approval  on  a  final  basis. 

Issued  at  Golden,  Colorado,  November  23, 
1988. 

William  H.  Clagett, 

Administrator. 

(FR  Doc.  88-28168  Filed  12-6-88;  8:45  am] 
BILUNG  CODE  6450-01-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  30, 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501  et  seq.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 


submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Eyvette 
Flynn,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-3785. 

OMB  Number  3060-0259. 

Title:  Section  90.263,  Substitution  of 
frequencies  below  25  MHz. 

Action:  Extension. 

Respondents:  Businesses  and  state 
and  local  governments. 

Frequency  of  Response:  On  occassion. 

Estimated  Annual  Burden:  60 
responses;  30  hours;  30  minutes  each. 

Needs  and  Uses:  This  rule  requires  an 
applicant  to  make  a  special  showing  to 
demonstrate  safety-of-life  reasons  why 
frequencies  above  25  MHz  will  not  meet 
the  applicant’s  operational 
requirements.  The  Commission  uses  this 
information  to  evaluate  the  applicant's 
need  for  such  frequencies  and  the 
interference  potential  to  other  stations 
operating  on  the  proposed  frequencies. 

OMB  Number:  3060-0221. 

Title:  Section  90.155(b),  Time  in  which 
station  must  be  placed  in  operation 
(exceptions). 

Action:  Extension. 

Respondents:  State  or  local 
governments. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  55 
responses;  55  hours;  1  hour  each. 

Needs  and  Uses:  State  and  local 
governments  may,  upon  a  showing  of 
need,  take  more  than  eight  months  to 
place  their  stations  in  operation.  The 
Commission  uses  this  information  to 
determine  if  the  exception  to  the  eight 
month  requirement  is  warranted. 

OMB  Number:  3060-0218. 

Title:  Section  90.41(b),  Disaster  relief 
organizations  “Special  eligibility 
showing." 

Action:  Extension. 

Respondents:  Non-profit  institutions 
and  small  businesses. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  75 
responses;  13  hours;  10  minutes  each. 

Needs  and  Uses:  This  rule  is  used  to 
establish  the  eligibility  of  disaster  relief 
organizations  for  Special  Emergency 
Radio  Service  frequencies  that  are 
primarily  used  for  emergency  medical 
services.  The  Commission  uses  this 
information  to  ensure  efficient 
communications  operations. 

OMB  Number  3060-0224. 

Title:  Section  90.151,  Requests  for 
waiver. 

Action:  Extension. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 


businesses  (including  small  businesses), 
and  non-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  60 
responses;  120  hours;  2  hours  each. 

Needs  and  Uses:  Applicants  that 
request  waiver  of  various  rules  must 
submit  justification  for  the  proposed 
waiver.  This  is  necessary  to  enable  the 
Commission  to  make  an  informed 
decision  on  requests. 

OMB  Number:  3060-0261. 

Title:  Section  90.215,  Transmitter 
measurements. 

Action:  Extension. 

Respondents:  Individuls  or 
households,  state  or  local  governments, 
businesses  (including  small  businesses), 
and  non-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  129,900 
recordkeepers;  4,287  hours;  2  minutes 
each. 

Needs  and  Uses:  Rule  requires 
technical  measurements  on  each 
transmitter  upon  initial  installation. 
Requirement  helps  ensure  proper 
operation  of  transmitters,  thereby 
reducing  instances  of  interference. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  88-28132  Filed  12-6-88;  8:45  am] 

BILLING  CODE  6712-01-41 

[Report  No.  1760] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

December  1, 1988. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e),  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 

NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  Insert  date 
of  16  days  after  FR.  Pub.  date.  See 
§  1.4(b)(1)  of  the  Commission’s  rules  (47 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (New  Ulm,  Bryan,  Huntsville, 
Cameron,  Creedmoor  and  La  Grange, 
Texas.  (MM  Docket  No.  87-209,  RM’s 
5700,  5768,  5926,  6079  &  6080);  Number  of 
petitions  received;  1. 

Subject  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
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Stations.  (Albert  Lea,  Red  Wing  and 
Stewartville,  Minnesota)  (MM  Docket 
No.  87-306,  RM's  5837,  6120  &  6121); 
Number  of  petitions  received:  1. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (West  Palm  Beach,  Florida) 
(MM  Docket  No.  87-438,  RM-5894); 
Number  of  petitions  received:  1. 

Subject ;  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Oakdale,  Tioga  and  West 
Monroe,  Louisiana)  (MM  Docket  No.  88- 
47,  RM’s  5977,  8148,  6364  &  6365): 
Number  of  petitions  received:  2. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Vero  Beach,  Florida)  (MM 
Docket  No.  88-111,  RM-5359) 

Filed  By:  John  C.  Quale  &  Jerry  V. 
Haines,  Attorneys  for  Gilmore 
Boardcasting  Corporation,  (WLVE-FM) 
on  11-22-88). 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  88-28133  Filed  12-6-88;  8:45  am] 
BILLING  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Miami  Valley  Worldwide,  Inc.,  2382 
South  Dixie  Drive,  Dayton,  OH  45409. 
Officers:  John  Francis  Sweeney, 
President,  Michael  J.  Sermey,  Vice 
President 

IPS  Freight  Services  Limited,  1060 
Randolph  Road,  Rahway,  NJ  07065. 
Officers:  Peter  Maybury,  President/ 
Treasurer,  Terri  Brennan,  Director/ 
Stockholder,  Andrew  Finn,  Director/ 
Stockholder 

Future  Freight  Systems,  Inc.,  48  Third 
Street,  South  Kearny,  NJ  07032. 
Officers:  Joseph  Sade,  Resident/ 
Director/Stockholder,  Owen  Stewart, 
Vice  President 

MBC  Freight  Consultants  (USA),  Inc., 
515  Saratoga  Street,  E.  Boston,  MA 
02128.  Officers:  Christopher  Staub, 


President,  Leo  Staub,  Director, 
Timothy  Staub,  Director 
Phoenix  Global  Services,  Inc.,  Unit  A- 
129  The  Commons  at  Chadds  Ford, 
Chadds  Ford,  PA  19139.  Officers: 
Jamal  Abu-Hakemeh,  President, 
Steven  G.  Sewell,  Exec.  Vice 
President,  Khalil  Hamid,  Exec.  Vice 
President 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 

Secretary. 

Dated:  December  2, 1988. 

[FR  Doc.  88-28159  Filed  12-6-88;  8:45  am] 
BILUNG  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Vaccine  Injury  Compensation 
Program;  Statement  of  Organization, 
Functions  and  Delegations  of 
Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  39409-24,  August  31, 
1982,  as  amended  most  recently  at  53  FR 
34588,  September  7, 1988)  is  amended  to 
reflect  the  establishment  of  the  National 
Vaccine  Injury  Compensation  Program 
under  Part  A  (42  U.S.C.  300aa-10  et  seq.) 
and  Part  D  (42  U.S.C.  300aa-31  et  seq.), 
Subtitle  2,  Title  XXI  of  the  Public  Health 
Service  Act,  as  amended,  within  the 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration. 

Under  HB-10,  Organization  and 
Functions,  amend  the  functional 
statements  for  the  Bureau  of  Health 
Professions  (HBP)  by  deleting  the  “and” 
after  item  number  (11),  changing  the 
period  after  item  number  (12)  to  a 
semicolon,  and  adding  the  following 
after  item  number  (12):  “and  (13) 
administers  the  National  Vaccine  Injury 
Compensation  Program.” 

Date:  November  28, 1988. 

Otis  R.  Bowen, 

Secretary. 

[FR  Doc.  86-28097  Filed  12-6-88;  8:45  amj 
BILUNG  COOE  4160-15-W 


National  Vaccine  Injury  Compensation 
Program;  Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redelegate,  all 
the  authorities  vested  in  the  Secretary  of 
Health  and  Human  Services  under  Part 
A  (42  U.S.c.  300aa-10  et  seq.)  and  Part  D 
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(42  U.S.C.  300aa-31  et  seq.),  Subtitle  2  of 
Title  XXI  of  the  Public  Health  Service 
Act,  as  amended,  pertaining  to  the 
National  Vaccine  Injury  Compensation 
Program,  excluding  the  authority  under 
section  2114(e)  (42  U.S.C.  300aa-14)  to 
recommend  to  Congress  revisions  to  the 
Vaccine  Injury  Table  to  change  the 
vaccines  covered  by  the  table  in  section 
2114  (42  U.S.C.  300aa-14)  of  the  Public 
Health  Service  Act,  as  amended.  Also 
excluded  were  the  authority  to 
promulgate  regulations,  to  appoint 
members  of  the  Advisory  Commission 
under  section  2119  (42  U.S.C.  300aa-19), 
and  the  authority  to  submit  reports  to 
the  Congress. 

This  delegation  became  effective  upon 
the  date  of  signature.  In  addition, 
notification  is  hereby  given  that, 
effective  on  the  date  of  this  delegation,  I 
have  affirmed  and  ratified  any  actions 
taken  by  the  Assistant  Secretary  for 
Health  and  his  subordinates  which 
involved  the  exercise  of  the  delegated 
authorities  prior  to  the  effective  date  of 
delegation. 

Date:  November  28, 1988. 

Otis  R.  Bowen, 

Secretary. 

[FR  Doc.  86-28098  Filed  12-6-88;  8:45  am] 
BILUNG  CODE  4160-15-M 


Food  and  Drug  Administration 

[Docket  No.  88F-0376] 

M&T  Chemicals,  Inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  M&T  Chemicals,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  hydrated  monobutyltin 
oxide,  monobutyltin  trioctoaie,  and 
dibutyltin  oxide  in  the  production  of 
polyester  resins  to  be  used  in  resinous 
and  polymeric  coatings  and  cross-linked 
polyester  resins.  The  polyesters  are 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  8B4113)  has  been  filed  by 
M&T  Chemicals,  Inc.,  c/o  1150 17th  St. 
NW„  Washington,  DC  20036,  proposing 
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that  §  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300}  and  §  177.2420 
Polyester  resins,  cross-linked  (21  CFR 
177.2420)  be  amended  to  provide  for  the 
safe  use  of  hydrated  monobutyltin 
oxide,  monobutyltin  trioctoate,  and 
dibutyltin  oxide  in  the  production  of 
polyester  resins  to  be  used  in  resinous 
and  polymeric  coatings  and  cross-linked 
polyester  resins.  The  polyesters  are 
intended  for  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  18, 1988. 

Richard ).  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-28090  Filed  12-6-88;  8:45  am) 
EtILLiNG  CODE  4160-01-M 

Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. _ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Nashville  District  Office, 
chaired  by  Hayward  Mayfield,  District 
Director.  The  topic  to  be  discussed  is  the 
tampon  absorbency  labeling. 

date:  Monday,  December  12, 1988, 1:30 
p.m.  to  3  p.m. 

ADDRESS:  FDA  District  Office,  297  Plus 
Park  Blvd.,  Nashville,  TN  37217. 

FOR  FURTHER  INFORMATION  CONTACT 
Sandra  Baxter,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
297  Plus  Park  Blvd.,  Nashville,  TN  37217, 
615-736-2088. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA’s  District  Offices, 
and  to  contribute  to  the  agency’s 
policymaking  decisions  on  vital  issues. 

Dated:  December  1, 1988. 

Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  88-28091  Filed  12-6-88:  8:45  am) 
BILLING  CODE  4160-01-M 


Public  Health  Service 

National  Vaccine  Injury  Compensation 
Program;  Content  of  Medical  Records 

agency:  Public  Health  Service,  HHS. 
action:  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  to  advise 
the  public  of  the  content  of  medical 
records  to  be  attached  to  petitions  for 
compensation  of  vaccine  related  injuries 
under  the  National  Vaccine  Injury 
Compensation  Program  (the  “Program”). 
The  information  set  forth  below  does 
not  constitute  a  requirement  for  filing,  as 
the  publication  of  such  requirements  is 
the  prerogative  of  the  United  States 
Claims  Court,  but  rather  provides  a 
statement  of  what  information  PHS 
views  as  necessary  for  it  to  carry  out  its 
responsibilities  under  the  Program. 

FOR  FURTHER  INFORMATION  CONTACT: 
National  Vaccine  Injury  Compensation 
Program,  Parklawn  Building,  5600 
Fishers  Lane,  Room  4-101,  Rockville, 
Maryland  20857,  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  United  States  Claims  Court,  which  is 
responsible  for  adjudicating  the  petition. 
A  copy  of  the  petition  is  also  to  be 
served  upon  the  Secretary  of  Health  and 
Human  Services,  who  is  named  as  the 
respondent  in  each  proceeding. 

Section  2111(c)(2)  of  the  PHS  Act 
provides  that  each  petition  is  to  be 
accompained  by: 

All  available  relevant  medical  records 
(including  autopsy  reports,  if  any)  relating  to 
the  person  who  suffered  such  injury  or  who 
died  from  the  administration  of  the  vaccine 
and  an  identification  of  any  unavailable 
records  known  to  the  petitioner  and  the 
reasons  for  their  unavailability  *  *  *. 

While  the  United  States  Claims  Court 
is  responsible  for  issuing  rules  on  the 
content  of  petitions  and  their 
accompanying  medical  and  related 
records,  PHS,  as  the  respondent,  will 
have  the  responsibility  of  reviewing 
these  documents  and  advising  the  Court 
of  its  view  as  to  whether  compensation 
should  be  awarded.  Accordingly,  we  are 
advising  the  public  of  the  information 
that  we  would  view  as  necessary  for  us 
to  carry  out  this  responsibility.  For 
petitions  that  are  not  accompanied  by 
sufficient  information,  we  intend  to 
request  the  missing  materials,  and  if 
they  are  not  provided  (or  an  adequate 
explanation  of  their  unavailability  is  not 


submitted),  we  may  be  forced  to  advise 
the  Court  that  the  records  submitted  are 
insufficient  to  support  a  determination 
that  the  petitioner  is  entitled  to 
compensation. 

Under  the  statue,  the  determination 
regarding  eligibility  for  compensation 
requires  examination  of  records  related 
to  the  following:  (a)  The  health  status  of 
the  injured  individual  before  the 
administration  of  the  vaccine,  (b) 
information  related  to  the  actual 
administration  of  the  vaccine,  (c)  the 
effects  of  the  vaccine,  (d)  the  period  in 
which  those  effects  first  occurred,  and 
(e)  the  period  for  which  the  effects 
continued.  Accordingly,  while  we 
recognize  that  not  all  of  these  materials 
will  be  relevant  in  each  case,  the 
materials  that  we  would  view  as 
constituting  complete  medical  and 
related  records  are  as  follows: 

1.  Maternal  prenatal  and  delivery 
records; 

2.  Newborn  hospital  records,  including 
all  physicians’  and  nurses’  notes  and 
test  results; 

3.  Vaccination  records  associated 
with  the  vaccine  allegedly  causing  the 
injury; 

4.  Pre-  and  post-injury  physician  or 
clinic  records,  including  all  relevant 
growth  charts  and  test  results; 

5.  All  post-injury  outpatient  records, 
including  all  provider  notes,  test  results, 
and  medication  records; 

6.  If  applicable,  death  certificate;  and 

7.  If  applicable,  autopsy  results  (if  an 
autopsy  was  conducted). 

We  are  also  requesting  that 
petitioners  make  every  effort  to  provide 
medical  and  related  records  that  are 
legible.  Clearly,  our  task  of  evaluating 
petitons  will  be  significantly  impeded  if 
the  records  provided  are  not  legible. 

Section  2111(c)(3)  of  the  PHS  Act 
provides  that  petitions  for  compensation 
must  also  be  accompanied  by: 

Appropriate  assessments,  evaluations,  and 
prognoses  and  such  other  records  and 
documents  as  are  reasonably  necessary  for 
the  determination  of  the  amount  of 
compensation  to  be  paid  to,  or  on  behalf  of, 
the  person  who  suffered  such  injury  or  who 
died  from  the  administration  of  the  vaccine. 

This  notice  does  not  cover  the  medical 
and  other  records  necessary  to 
determine  the  amount  of  compensation 
once  eligibility  for  compensation  has 
been  established.  Accordingly,  the 
Secretary  (or  the  Department  of  Justice, 
which  represents  the  Secretary  in 
proceedings  before  the  United  States 
Claims  Court)  may  require  additional 
records  in  order  to  determine  the 
amount  of  compensation. 

Chapter  35  of  Title  44,  United  States 
Code,  related  to  paperwork  reduction, 
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does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

Dated:  December  2, 1988. 

John  H.  Kelso, 

Acting  Administrator. 

[FR  Doc.  88-28134  Filed  12-0-88;  8:45  am) 
BILLING  CODE  4160-15-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Resolution  of  the  Hoopa  Valley  Tribe 
AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Hoopa  Valley  Tribe  of  the  Hoopa 
Valley  Indian  Reservation,  Hoopa, 
California,  is  required  under  the  Hoopa- 
Yurok  Settlement  Act  of  October  31, 

1988  (102  Stat.  2924)  to  adopt  and 
transmit  to  the  Secretary  of  the  Interior 
a  tribal  resolution  waiving  any  claim 
such  tribe  may  have  against  the  United 
States  arising  out  of  the  provisions  of 
the  Act,  and  affirming  tribal  consent  to 
the  contribution  of  Hoopa  Escrow 
monies  to  the  Settlement  Fund,  and  for 
their  use  as  payments  to  the  Yurok 
Tribe,  and  to  individual  Yuroks,  as 
provided  in  the  Act.  In  accordance  with 
the  Settlement  Act,  the  resolution  is  to 
be  published  in  the  Federal  Register. 
Effective  with  such  publication  the  joint 
reservation  shall  be  partitioned  as 
provided  in  the  Act. 

DATE:  The  Settlement  Act  requires  that 
the  tribal  resolution  be  published  in  the 
Federal  Register  within  60  days  after  the 
date  of  enactment  of  the  Settlement  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Northern  California  Agency,  Bureau  of 
Indian  Affairs,  P.O.  Box  494879, 

Redding,  California,  96049-4879, 
telephone  number  (916)  246-5141. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of  the 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

Pursuant  to  the  Hoopa-Yurok 
Settlement  Act  of  October  31, 1988  (102 
Stat.  2924),  Section  2(a)2(B),  this  is 
official  notification  that  the  Hoopa 
Valley  Tribe  has  adopted  a  valid 
resolution  which  meets  the  requirements 
of  section  2(a)(2)(A)  of  the  Act,  and  said 
resolution  reads  as  follows: 

“RESOLUTION  OF  THE  HOOPA 
VALLEY  TRIBE 

HOOPA  VALLEY  INDIAN 
RESERVATION 

HOOPA  VALLEY,  CALIFORNIA 


RESOLUTION  NO:  88-115 

DATE  APPROVED:  November  28, 

1988 

SUBJECT:  WAIVER  OF  CERTAIN 
CLAIMS  AND  CONSENT  TO  USES 
OF  TRIBAL  FUNDS  PURSUANT 
TO  THE  HOOPA-YUROK 
SETTLEMENT  ACT 

WHEREAS:  The  Hoopa  Valley 
Business  Council  is  the  governing  body 
of  the  Hoopa  Valley  Tribe  under  a 
Constitution  and  Bylaws  approved  by 
the  Commissioner  of  Indian  Affairs  on 
August  18, 1972;  and 

WHEREAS:  The  Jessie  Short  case 
stated  that  the  Hoopa  Valley 
Reservation  as  extended  is  a  single 
reservation  in  which  tribes  lack  vested 
rights,  and  accordingly  the  court 
imposed  liability  on  the  United  States 
for  past  per  capita  distributions  of 
revenue  from  the  Hoopa  Square  which 
went  to  Hoopa  Valley  tribal  members 
only;  and 

WHEREAS:  The  Puzz  case  has 
interpreted  Short  and  applicable  law  in 
a  manner  which  prohibits  the  Hoopa 
Valley  Tribe  from  exercising  territorial 
management  powers  over  the  Hoopa 
Square  and  has  crippled  the  power  of 
the  Hoopa  Valley  Business  Council  to 
exercise  the  authorities  granted  under 
the  Tribe’s  Constitution  to  administer 
tribal  property,  to  expend  tribal  funds, 
to  protect  tribal  resources,  to  govern 
non-members  and  generally  to  safeguard 
and  promote  the  peace,  safety  and 
general  welfare  of  the  Hoopa  Valley 
Tribe;  and 

WHEREAS:  The  Hoopa  people  have 
petitioned  the  United  States  Congress  to 
enact  a  law  confirming  the  Hoopa 
Square  as  the  property  of  the  Hoopa 
Valley  Tribe  and  reinforcing  the 
governmental  power  of  the  Hoopa 
Valley  Business  Council  pursuant  to  its 
Constitution;  and 

WHEREAS:  On  April  26, 1988, 
Representative  Doug  Bosco  introduced 
H.R.  4469  which,  after  hearings, 
negotiations  and  introduction  of 
substitute  bills,  was  enacted  as  the 
Hoopa-Yurok  Settlement  Act  on  October 
31, 1988;  and 

WHEREAS:  Section  2(a)(2)(A)  of  the 
Act  provides: 

(A)  The  partition  of  the  joint 
reservation  as  provided  in  this 
subparagraph,  and  the  ratification  and 
confirmation  as  provided  by  section  8, 
shall  not  become  effective  unless,  within 
60  days  after  the  date  of  the  enactment 
of  this  Act,  the  Hoopa  Valley  Tribe  shall 
adopt,  and  transmit  to  the  Secretary  a 
tribal  resolution: 

(i)  Waiving  any  claim  such  tribe  may 
have  against  the  United  States  arising 
out  of  the  provisions  of  this  Act,  and 


(ii)  Affirming  tribal  consent  to  the 
contribution  of  Hoopa  Escrow  monies  to 
the  Settlement  Fund,  and  for  their  use  as 
payments  to  the  Yurok  Tribe,  and  to 
individual  Yuroks,  as  provided  in  this 
Act. 

WHEREAS:  The  Senate  Report 
accompanying  the  Act  states  that  the 
waiver  required  by  the  Act  does  not 
prevent  the  Hoopa  Valley  Tribe  “from 
enforcing  rights  or  obligations  created 
by  this  Act”,  S.  Rep.  100-564  at  17;  and 

WHEREAS:  The  Hoopa  Valley 
Business  Council  has  fully  considered 
the  claims  to  be  waived  and  the  consent 
to  be  granted  and  has  balanced  them 
against  the  benefits  offered  to  the 
Hoopa  Valley  Tribe  under  the  Act 
including,  under  Section  2,  the  “partition 
of  the  joint  reservation"  so  that  “the 
unallotted  trust  lands  and  assets  of  the 
[new]  Hoopa  Valley  Reservation  shall 
thereafter  be  held  in  trust  by  the  United 
States  for  the  benefit  of  the  Hoopa 
Valley  Tribe”  and.  under  Section  8,  a 
declaration  that  “the  existing  governing 
documents  of  the  Hoopa  Valley  Tribe 
and  the  governing  body  established  and 
elected  thereunder,  as  heretofore 
recognized  by  the  Secretary,  are  hereby 
ratified  and  confirmed,"  and  has 
concluded  that  the  Tribe  would  best  be 
served  by  complying  with  Section  2(a)  of 
the  Act;  and 

WHEREAS:  The  Hoopa  Valley 
Business  Council  has  consulted  with  the 
members  of  the  Hoopa  Valley  Tribe  in  a 
duly-noticed  General  Meeting  held  on 
November  12, 1988,  and  in  previous 
General  Meetings,  and  has  been 
reassured  and  directed  by  the 
membership  to  comply  with  the  Act;  and 

WHEREAS:  The  Hoopa  Valley 
Business  Council  has  carefully 
considered  the  Tribe’s  Constitution  and 
other  tribal  law  and  custom  concerning 
the  method  by  which  the  resolution 
called  for  by  the  Act  should  be  enacted; 

NOW  THEREFORE  BE  IT 
RESOLVED:  That  the  Hoopa  Valley 
Business  Council  has  the  power  under 
the  Constitution  and  Bylaws  of  the 
Hoopa  Valley  Tribe  to  approve  and 
enact  the  resolution  required  by  Section 
2(a)  of  the  Hoopa-Yurok  Settlement  Act; 
and 

BE  IT  FURTHER  RESOLVED:  That 
this  resolution  is  not  intended,  and  shall 
not  be  construed,  so  as  to  prevent  the 
Hoopa  Valley  Tribe  from  enforcing 
rights  and  obligations  created  by  the 
Hoopa-Yurok  Settlement  Act,  see  S. 

Rep.  100-564  at  17;  and 

BE  IT  FURTHER  RESOLVED:  That  the 
Hoopa  Valley  Tribe  hereby  waives  any 
claim  the  Hoopa  Valley  Tribe  may  have 
against  the  United  States  arising  out  of 
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the  provisions  of  the  Hoopa-Yurok 
Settlement  Act;  and 
BE  IT  FURTHER  RESOLVED:  That  the 
Hoopa  Valley  Tribe  affirms  tribal 
consent  to  the  contribution  of  Hoopa 
Escrow  moneys  to  the  settlement  fund 
and  for  their  use  as  payments  to  the 
Yurok  Tribe,  and  to  individual  Yuroks, 
as  provided  in  the  Hoopa-Yurok 
Settlement  Act;  and 
BE  IT  FURTHER  RESOLVED:  That  the 
Chairman  and  Secretary  of  the  Hoopa 
Valley  Business  Council  are  hereby 
authorized,  directed  and  empowered  to 
sign  the  resolution  for  and  on  behalf  of 
the  Hoopa  Valley  Tribe  as  its  act  and 
deed. 

CERTIFICATION 

I,  the  undersigned,  as  Chairman  of  the 
Hoopa  Valley  Business  Council,  do 
hereby  certify  that  the  Hoopa  Valley 
Business  Council  is  composed  of  eight 
members,  of  which  6  were  present, 
constituting  a  quorum,  at  a  special 
meeting  thereof,  duly  and  specially 
called,  noticed,  convened,  and  held  this 
28th  day  of  November,  1988,  and  that 
this  resolution  was  adopted  by  a  vote  of 
5  FOR  with  0  AGAINST;  and  that  said 
resolution  has  not  been  rescinded  or 
amended  in  any  way. 

DATED  THIS  28TH  DAY  OF  NOVEMBER, 
1988. 

/S/  JASPER  A.  HOSTLER,  FOR  WILFRED  K. 
COLEGROVE,  CHAIRMAN  HOOPA 
VALLEY  BUSINESS  COUNCIL  ATTEST: 
DEIRDRE  R.  YOUNG,  TRIBAL  SECRETARY, 
HOOPA  VALLEY  BUSINESS  COUNCIL. 

35-TLT1.8/WAIVER.RS4 

klb/112888” 

Donald  F.  Asbra, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  88-28294  Filed  12-6-88:  9:24  am] 
BILLING  CODE  4310-02-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Managemnet 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau’s  Clearance  Officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 


the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  (202) 
395-7340,  with  copies  to  Gerald  D. 
Rhodes,  Chief,  Branch  of  Rules,  Orders, 
and  Standards;  Offshore  Rules  and 
Operations  Division;  Mail  Stop  646, 
Room  6A110;  Minerals  Management 
Service;  1203  Sunrise  Valley  Drive; 
Reston,  Virginia  22091. 

Title:  Facilities  on  the  Outer 
Continental  Shelf  (OCS)  Adjacent  to 
California  (30  CFR  250.47). 

OMB  Approval  Number;  None. 

Abstract:  Respondents  are  required  to 
provide  the  Minerals  Management 
Service  (MMS)  with  information  on 
emissions  data  and  related  data  from 
existing  and  new  facilities  or 
modifications  to  existing  and  new 
facilities  located  on  the  Federal  OCS 
adjacent  to  California.  The  MMS  will 
use  this  information  to  identify  any 
potential  or  existing  pollutant  emissions 
and  evaluate  the  potential  impact  of 
those  operations  on  the  adjacent  coastal 
areas  of  the  State  of  California. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
OCS  oil  and  gas  lessees. 

Estimated  Completion  Time:  29.6 
hours. 

Annual  Responses:  123. 

Annual  Burden  Hours:  3,640. 

Bureau  Clearance  Officer  Dorothy 
Christopher,  (703)  435-6213. 

Date:  November  22, 1988. 

Wm.  D.  Bettenberg, 

Associate  Director  for  Offshore  Minerals 
Management. 

(FR  Doc.  88-28092  Filed  12-6-88;  8:45am] 
BILLING  CODE  4310-MR-M 


Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  a  proposed 
Development  Operations  Coordination 
Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Gulfstar  Operating  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5415,  Block  117,  Vermilion 
Area,  offshore  Louisiana.  Proposed 
Plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intracoastal  City, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  29, 1988. 


Comments  must  be  received  within  15 
days  of  the  publication  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Emile  H.  Simoneaux,  Jr.,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2872. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  Section  250.34  of  Title 
30  of  the  CFR. 

Date:  November  30, 1988. 

].  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-28084  Filed  12-6-88;  8:45  am] 
BILLING  CODE  4310-MX-M 


Federal  Register  /  Vol.  53,  No.  235  /  Wednesday,  December  7,  1988  /  Notices 


49363 


Bureau  of  Reclamation 

San  Xavier  Development  Project,  Pima 
County,  Arizona 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  public  hearings  and 
notice  of  extension  of  public  review  on 
draft  environmental  impact  statement 
(DEIS);  INT-DES-88-50. _ 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  has  prepared  a  draft 
Environmental  Impact  Statement  (DEIS) 
for  the  San  Xavier  Development  Project, 
Arizona.  The  DEIS  (INT-DES-88-50, 
dated  October  26, 1988)  was  filed  with 
the  Environmental  Protection  Agency 
and  is  available  to  the  public  as 
specified  in  the  Notice  of  Availability. 
The  public  review  period  for  the  DEIS 
has  been  extended  to  90  days  ending 
January  27, 1989.  Public  hearings  to 
receive  comments  on  the  DEIS  will  be 
held  as  specified  below. 
dates:  The  close  of  the  public  review 
period  for  the  DEIS  has  been  extended 
until  January  27, 1989. 

Three  public  hearings  on  the  DEIS  are 
scheduled  as  follows: 

1.  January  13, 1989, 1:00  p.m.,  Sells, 
Arizona. 

2.  January  13, 1989,  7:00  p.m.,  Tucson, 
Arizona. 

3.  January  14, 1989,  9:00  a.m.,  San 
Xavier  District,  Arizona. 
addresses:  The  hearings  will  be  held  at 
tne  following  locations: 

1.  Sells — Tohono  O’odham  Nation 
Tribal  Headquarters,  Sells,  Arizona. 

2.  Tucson — Day’s  Inn,  88  East 
Broadway,  Tucson,  Arizona. 

3.  San  Xavier  District  Community 
Center — located  just  west  of  the  San 
Xavier  Mission  on  Mission  Road, 
southwest  of  Tucson,  Arizona. 

Addresses  for  Comments  and 
Requests  to  Testify: 

Director,  Public  Affairs  Office, 
Department  of  the  Interior,  Bureau  of 
Reclamation,  Room  7644,  Washington, 
DC  20240;  Telephone:  (202)  3433-4662. 
Assistant  Commissioner — Resources 
Management,  Department  of  the 
Interior,  Bureau  of  Reclamation, 
Program  Service  Division — 
Environmental  Services,  Federal 
Center,  Building  67,  Room  638,  Denver, 
CO  80225;  Telephone:  (303)  236-9336. 
Regional  Director,  Bureau  of 
Reclamation,  Lower  Colorado 
Regional  Office,  P.O.  Box  427,  Boulder 
City,  NV  89005;  Telephone:  (702)  293- 
8710. 

Environmental  Division,  Bureau  of 
Reclamation,  Arizona  Projects  Office, 


P.O.  Box  9980,  Phoenix,  AZ  85068; 

Telephone:  (602)  870-6760. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Rinne  (Regional  Environmental 
Officer,  Lower  Colorado  Region),  (702) 
293-8560;  or  Dr.  Wayne  O.  Deason 
(Manager,  Environmental  Services, 
Denver  Federal  Center),  (303)  236-9336. 
SUPPLEMENTARY  INFORMATION:  At  the 
public  hearing,  oral  statements  will  be 
limited  to  5  minutes  or  less.  Speakers 
will  not  be  allowed  to  trade  their  time  to 
obtain  a  longer  presentation  period; 
however,  the  presiding  officer  may 
allow  any  speaker  additional  time  after 
all  persons  wishing  to  make  comments 
have  been  heard. 

Organizations  and  individuals 
wishing  to  make  presentations  should 
contact  the  Environmental  Division, 
Arizona  Projects  Office  at  the  address 
given  below,  or  telephone  (602)  870- 
6760,  and  announce  their  intention  to 
participate.  Requests  for  scheduled 
presentations  at  the  hearings  will  be 
accepted  until  4:00  p.m.,  January  10, 

1989.  Whenever  possible,  speakers  will 
be  scheduled  according  to  the  time 
preference  indicated  in  their  letter  or 
telephone  request. 

Any  scheduled  speakers  not  present 
when  called  will  lose  their  place  in  the 
scheduled  order,  and  will  be  recalled 
after  the  scheduled  speakers. 
Unscheduled  speakers  will  be  handled 
on  a  first-come,  first-served  basis 
following  the  scheduled  presentations. 

Written  comments  from  those  wishing 
to  supplement  their  oral  presentations, 
will  be  accepted  for  the  record  until 
January  20, 1989.  Written  comments 
should  be  addressed  to  the  Regional 
Director  at  the  address  given  above  and 
should  specify  that  the  comments  are  to 
be  included  in  the  hearing  record. 

The  DEIS  analyzes  the  environmental 
consequences  of  the  construction  and 
operation  of  the  San  Xavier 
Development  Project.  The  project  is  an 
authorized  feature  of  the  Southern 
Arizona  Water  Rights  Settlement  Act  of 
1982  (SAWRSA)  (Pub.  L.  97-293).  The 
San  Xavier  Development  Project  was 
developed  in  response  to  the 
requirement  in  the  SAWRSA  to  design 
and  construct  a  new  efficient  irrigation 
system  for  agricultural  purposes  within 
the  San  Xavier  District.  The  proposed 
project  includes  land  leveling  and 
construction  of  a  main  canal,  pipelines, 
field  ditches,  turnouts,  floodways,  and 
operational  headquarters. 

The  DEIS  describes  four  alternatives: 
Full  Development  Alternative,  Partial 
Development  Alternative,  Alternative 
9B,  and  No  Federal  Action.  The 
document  describes  the  existing 
environment  and  presents  the  impacts  of 
the  alternative  courses  of  action. 


Construction  of  the  project  is 
scheduled  to  begin  in  mid-1990  with 
delivery  of  water  by  October  1992. 

Date:  November  25, 1988. 

B.E.  Martin, 

Acting  Deputy  Commissioner. 

(FR  Doc.  88-28118  Filed  12-6-88;  8:45  am) 
BILUNG  CODE  4310-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-425] 

Georgia  Power  Co.,  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirement  of  Paragraph 
III.D.2(b)(ii)  of  Appendix  J  to  10  CFR 
Part  50  to  Georgia  Power  Company. 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
and  the  City  of  Dalton,  Georgia  (the 
licensee)  for  Vogtle  Electric  Generating 
Plant,  Unit  2,  located  at  the  licensee’s 
site  in  Burke  County,  Georgia. 

Environmental  assessment 

Identification  of  Proposed  Action 

Paragraph  III.D.2(b)(ii)  of  Appendix  J 
to  10  CFR  Part  50  states  “Air  locks 
opened  during  periods  when 
containment  integrity  is  not  required  by 
the  plant’s  Technical  Specifications 
shall  be  tested  at  the  end  of  such  period 
at  not  less  than  P,.”  The  exemption  to 
this  paragraph  would  relax  the 
requirement  for  air  lock  leakage  testing 
in  that  such  a  test  would  not  be 
necessary  before  entering  mode  4  each 
time  that  an  air  lock  has  been  opened  in 
mode  5  or  mode  6.  This  exemption 
would  apply  to  situations  when  the 
periodic  6-month  test  requirement  of 
Paragraph  III.D.2(b)(i)  and  the  3-day  test 
requirement  of  Paragraph  UI.D.2(b)(iii) 
are  current,  no  maintenance  has  been 
performed  on  the  air  lock,  and  the  air 
lock  is  properly  sealed. 

Whenever  maintenance  has  been 
performed  on  an  air  lock,  the 
requirements  of  Paragraph  IU.D.2(b)(ii) 
must  still  be  met.  The  staffs  technical 
evaluation  of  this  request  was  published 
in  Section  6.2.6  of  the  Vogtle  Safety 
Evaluation  Report  (NUREG-1137,  June 
1985  and  NUREG-1137  Supplement  No. 
5,  January  1987).  This  exemption  is 
responsive  to  the  licensee’s  request  for 
exemption  which  is  set  out  in  the  Vogtle 
Final  Safety  Analysis  Report. 
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The  Need  for  the  Proposed  Action 

The  proposed  exemption  to  Paragraph 
III.D.2(b)(ii)  of  Appendix  J  to  10  CFR 
Part  50  is  needed  because  this 
requirement  is  not  necessary  in  the 
circumstances  pertaining  here  to 
achieve  the  underlying  purpose  of  the 
rule  and  slows  the  process  of  returning 
to  operation  following  a  shutdown. 

Environmental  Impacts  of  the  Proposed 
Action 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  The 
proposed  exemption  would  apply  to 
situations  when  the  periodic  6-month 
test  requirement  of  Paragraph 
III.D.2(b)(i)  and  the  3-day  test 
requirement  of  Paragraph  HI.D.2(b)(iii) 
of  Appendix  J  to  10  CFR  Part  50  are 
current,  no  maintenance  has  been 
performed  on  the  air  lock,  and  the  air 
lock  is  properly  sealed.  Appendix  J  to  10 
CFR  Part  50  ensures  that  containment 
leak-tight  integrity  can  be  verified 
periodically  throughout  service  lifetime 
so  as  to  maintain  containment  leakage 
within  the  limits  specified  in  the  facility 
Technical  Specifications.  Meeting  the 
above  specified  criteria  is  sufficient  to 
achieve  this  purpose  because  it  provides 
adequate  assurance  of  continued  leak- 
tight  integrity  of  the  air  lock.  Therefore, 
the  proposed  exemption  does  not  affect 
the  potential  for  or  consequences  of 
radiological  accidents  and  does  not 
affect  radiological  plant  effluents.  The 
exemption  has  no  effect  on  non- 
radiological  impacts  of  facility 
operation.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Because  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statements 
(construction  permit  and  operating 
license)  for  the  Vogtle  Electric 
Generating  Plant,  Units  1  and  2. 


Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee’s  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  no  significant  impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  Vogtle  Final  Safety  Analysis 
Report  which  is  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  2120  L  Street,  NW„ 
Washington,  DC,  and  at  the  Burke 
County  Public  Library,  412  4th  Street, 
Waynesboro,  Georgia  30830. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director,  Division  of  Reactor  Projects  I/II, 

Off  ice  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  88-28121  Filed  12-6-88;  8:45  am] 
BILLING  CODE  7S90-01-M 


[Docket  No.  50-2851 

Omaha  Public  Power  District;  Fort 
Calhoun  Station  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
40  issued  to  the  Omaha  Public  Power 
District  (OPPD  or  the  licensee),  for  the 
operation  of  Fort  Calhoun  Station,  Unit 
1,  located  in  Washington  County. 
Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  to  support  Cycle  12 
operation. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  dated 
September  2, 1988,  as  supplemented 
November  22, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
allow  the  licensee  to  support  Cycle  12 
operation  with  extended  fuel  irradiation 
levels. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications  and  the 
increase  in  the  bumup  limits  for  the  fuel. 
The  staff  has  concluded  that  such 
changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  The  increased  bumup  may 
slightly  change  the  mix  of  fission 
products  that  might  be  released  in  the 
event  of  a  serious  accident  but  such 
small  changes  would  not  significantly 
affect  the  consequences  of  serious 
accidents.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
effluents  that  may  be  released  offsite. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

With  regard  to  potential  non- 
radiological  impacts  of  reactor  operation 
with  extended  irradiation,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area,  as  defined  in  10  CFR 
Part  20.  They  do  not  affect  non- 
radiological  plant  effluents  and  have  no 
other  environmental  impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  higher 
bumup  of  the  fuel  are  discussed  in  the 
staff  assessment  entitled,  “NRC 
Assessment  of  the  Environmental 
Effects  of  Extended  Fuel  Enrichment  and 
Irradiation”,  which  was  published  in  the 
Federal  Register  on  August  11, 1988  (53 
FR  30355)  in  connection  with  the 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1,  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  transportation 
due  to  the  increases  in  the  fuel 
enrichment  up  to  5%  and  irradiation 
limits  up  to  60,000  MWD/MT  are  either 
unchanged  or  may,  in  fact,  be  reduced 
from  those  summarized  in  Table  S-4  as 
set  forth  in  10  CFR  51.52(c).  These 
findings  are  applicable  to  this 
amendment  for  the  Fort  Calhoun 
Station,  Unit  1. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 
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The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  “Final  Environmental  Statement 
Related  to  the  Operation  of  the  Fort 
Calhoun  Unit  1”,  dated  August  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee’s 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  forgoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  2, 1988,  as 
supplemented  November  22, 1988,  which 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  W.  Dale  Clark  Library, 
215  South  15th  Street,  Omaha,  Nebraska 
68102. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November,  1988. 

For  The  Nuclear  Regulatory  Commission. 

Paul  W.  O’Connor, 

Acting  Director,  Project  Directorate — IV, 
Division  of  Reactor  Projects — III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-28120  Filed  12-6-88;  8:45  am] 
BILLING  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  15-17, 1988,  in  Room  P-114, 
7920  Norfolk  Avenue,  Bethesda,  Md. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  October  20, 1988. 

Thursday,  December  15, 1988 

8:30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman  (Open) — The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 


8:45  a.m.-10:15  a.m.:  Operator 
Requalification  Program  (Open) — 
Briefing  regarding  lessons  learned  from 
implementation  of  revised  operator 
qualification  methodology  (Draft 
Examiner  Standard  601). 

10:30  a.m. — 12:30  p.m.:  Sodium 
Advanced  Fast  Reactor  (Open) — Review 
of  proposed  standardized  type  of 
nuclear  plant.  Representatives  of  the 
Department  of  Energy  and  the  NRC  Staff 
will  participate. 

1:30  p.m.-3:30  p.m.:  Equipment 
Qualification-Risk  Scoping  Study 
(Open) — Review  and  comment  on  NRC- 
sponsored  Equipment  Qualification-Risk 
Scoping  Study  including  consideration 
of  peer  review  comments. 

3:45-6:30 p.m.:  Quantitative  Safety 
Goals  (Open) — Review  and  comment  on 
proposed  NRC  Staff  plan  for 
implementation  of  NRC  Quantitative 
Safety  Goals. 

Friday,  December  16, 1988 

8:30  a.m. -9:00  a.m.:  Future  ACRS 
Activities  (Open) — Discuss  anticipated 
ACRS  subcommittee  activity  and  topics 
proposed  for  consideration  by  the  full 
Committee. 

9:00  a.m.-10:00  a.m.:  Nuclear  Safety 
Research  (Open) — Briefing  by  and 
discussion  with  the  Director,  Office  of 
Nuclear  Regulatory  Research,  NRC, 
regarding  aspects  of  the  safety  research 
program  of  interest  to  the  ACRS  and 
RES. 

10:15  a.m.-12:15  p.m.:  Emergency  Core 
Cooling  (Open) — Review  and  comment 
on  proposed  code  Scaling  Applicability 
and  Uncertainty  proposed  for  use  with 
best-estimate  ECCS  evaluation  models. 

1:45  p.m.-2:45  p.m.:  US-USSR 
Exchange  of  Information  (Open/ 

Closed) — Briefing  regarding  agreement 
to  exchange  safety-related  information 
related  to  the  design,  operation,  etc.  of 
nuclear  reactors. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information 
provided  in  confidence  by  a  foreign 
source. 

2:45  p.m.-4:45  p.m.:  Containment 
Systems  (Open)— Review  and  comment 
on  recommendations  for  containment 
performance  requirements  and  specific 
aspects  of  the  BWR  Mk  I  containment. 

4:45  p.m.-6:15 p.m.:  Reactor  Operating 
Experience  (Open/Closed) — Briefing 
and  discussion  of  lessons  learned  from 
power  oscillation  transient  at  the 
LaSalle  Nuclear  Power  Station. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  related  to  this  matter. 

Saturday,  December  17, 1988 

8:30  a.m.-9:00  a.m.:  Selection  of  ACRS 
Officers  (Closed) — Discuss 


qualifications  of  nominees  proposed  for 
election  as  Committee  officers  for 
Calendar  Year  1989. 

This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

9:15  a.m.-12:00  Noon:  Preparation  of 
ACRS  Reports  (Open) — Discuss 
proposed  reports  to  NRC  regarding 
issues  considered  during  this  meeting. 

l.-OO  p.m.-2:15  p.m.:  ACRS 
Subcommittee  Activities  (Open) — 
Briefing  and  discussion  regarding  the 
status  of  activities  assigned  to  cognizant 
subcommittees  including  thermal- 
hydraulic  phenomena,  E.  Fermi  plant 
visit  and  international  conference  on 
quality  and  quality  assurance. 

2:15  p.m.-3:00  p.m.:  Regulatory 
Process  (Open) — Discuss  proposed 
review  and  discussion  of  NRC 
regulatory  philosophy. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  27, 1988  (53  FR  43487).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  [5  U.S.C. 
552b(c)(6)],  to  discuss  Information 
provided  in  confidence  by  a  foreign 
source  [5  U.S.C.  552b(c)(4)],  and  to 
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discuss  Proprietary  Information 
applicable  to  matters  being  considered 
[5  U.S.C.  552(b)(4)]. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  8:15  a.m.  and  5:00  p.m. 

Date:  December  2, 1988. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  88-28122  Filed  12-8-88: 8:45  am] 

BILLING  CODE  7590-0 1-M 

[Docket  No.  40-3331 

James  A.  Fitzpatrick  Nuclear  Power 
Plant;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
59,  issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for 
operation  of  James  A.  FitzPatrick 
Nuclear  Power  Plant,  located  in  Oswego 
County,  New  York. 

By  application  dated  November,  9, 
1988,  the  licensee  requested  that  the 
primary  containment  leak  rate  test 
requirements  described  in  Technical 
Specification  (TS)  Section  4.7.A.2.a(10) 
and  Section  4.7.A.2.f  be  amended  for  the 
1988  refueling  outage  on  an  emergency 
basis  under  the  provisions  of  10  CFR 
50.91(a)(5).  The  application  stated  that 
these  TS  changes  were  necessary  to 
allow  plant  startup  from  the  1988 
refueling  outage  without  performing  a 
Type  A  primary  containment  integrated 
lead  rate  test  (ILRT)  or  a  Type  A,  B,  or  C 
leak  rate  test  (LRT)  following 
replacement  of  the  high  pressure  coolant 
injection  (HPCI)  system  turbine  exhaust 
line  manual  block  valve,  as  explained 
below. 

Section  4.7.A.2.a(10)  of  the  TS  and 
Section  III.A.6(b)  of  Appendix  J  to  10 
CFR  Part  50  require  that  if  two 
consecutive  periodic  Type  A  tests 
(ILRTs)  fail  to  meet  the  acceptance 
criteria,  a  Type  A  test  must  be 
performed  at  each  plant  shutdown  for 
refueling  or  approximately  every  18 
months,  whichever  occurs  first,  until  two 
consecutive  Type  A  tests  meet  the 
acceptance  criteria.  When  it  was 
determined  that  the  cause  of  the  failure 


of  tests,  conducted  in  1982, 1985  and 
1987,  to  meet  the  acceptance  criteria  for 
the  “As  Found”  condition  was  due  to 
excessive  combined  leakage  from 
several  containment  isolation  valves, 
the  licensee  concluded  that  the  most 
effective  approach  to  eliminate  the 
excessive  leakage  was  to  implement  a 
Corrective  Action  Plan  (CAP)  using 
guidance  given  in  Information  Notice 
85-71  dated  August  22, 1985.  In  this  CAP 
the  licensee  determined  that  33 
containment  isolation  valves,  which 
previously  were  identified  as  having 
excessive  leakage,  should  be  replaced 
(21  during  the  1988  refueling  outage  and 
12  during  the  1990  refueling  outage).  The 
12  valves  scheduled  to  be  replaced 
during  the  1990  refueling  outage  have 
acceptable  leakage  rates  based  on  the 
test  performed  during  the  1988  refueling 
outage. 

As  part  of  the  CAP,  the  licensee 
replaced  the  HPCI  turbine  exhaust  line 
manual  block  valve  to  the  suppression 
chamber  (23-HPI-ll).  TS  4.7.A.2.f  and 
Section  IV .A  of  10  CFR  Part  50, 

Appendix  J  require  that  following 
replacement  of  a  component  which  is 
part  of  the  primary  containment 
boundary,  either  a  Type  A,  Type  B,  or 
Type  C  LRT,  as  applicable  for  the  area 
affected,  must  be  conducted  and  the 
appropriate  acceptance  criteria  met. 
Since  an  isolation  volume  for  the 
resulting  welds  on  the  primary 
containment  side  of  the  valve  could  not 
be  attained,  the  licensee  conducted  100% 
radiography  and  dye  penetrant  tests  on 
the  welds  to  verify  the  structural 
integrity  of  the  welds,  in  lieu  of  a  Type 
A,  B,  or  C  test. 

Based  on  an  evaluation  of  the 
licensee’s  CAP,  the  alternate  tests 
performed  to  ensure  system  integrity, 
and  the  implementation  of  an  improved 
valve  maintenenace  program,  an 
exemption  to  the  requirements  of 
Section  III.,A.6(b)  and  Section  IV.A  of 
Appendix  J  to  10  CFR  Part  50  was  issued 
to  the  licensee  by  letter  dated  November 
16, 1988.  The  exemption  was  noticed  on 
November  25, 1988  (53  FR  47784). 

When  it  was  recognized  that  the 
licensee  had  inadvertently  failed  to 
identify  that  a  TS  amendment  would  be 
required  in  addition  to  the  exemption, 
the  licensee  submitted  the  necessary 
amendment  request  dated  November  9, 
1988.  Based  on  an  evaluation  of  the 
amendment  application  (which  is 
virtually  identical  to  the  exemption),  a 
temporary  waiver  or  compliance  from 
the  provisions  of  TS  Section  4.7.A.2.a(10) 
and  Section  4.7.A.2.f  was  issued  by  the 
NRC  staff  to  the  licensee  by  letter  dated 
November  18, 1988.  This  allowed  plant 
startup  from  the  refueling  outage 
without  compliance  with  these  TS 


requirements  pending  the  NRC  staffs 
review  of  the  licensee’s  amendment 
request.  In  order  to  complete  its  review 
in  an  expeditious  manner,  yet  allow  for 
public  comment,  the  NRC  is  processing 
the  licensee’s  amendment  proposal  on 
an  exigent  basis  under  the  provisions  of 
10  CFR  50.91(a)(6). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission’s 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

These  proposed  changes  do  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  containment  leakage 
rates  assumed  in  the  Final  Safety 
Analysis  Report  (FSAR)  require  that  the 
valves  which  perform  containment 
isolation  functions,  as  well  as  the 
primary  containment  itself,  exhibit 
superior  leak  rate  characteristics.  When 
the  licensee  found  that  the  limit  was 
frequently  being  exceeded,  a  CAP  was 
initiated.  The  CAP  involved  a  detailed 
analysis  of  the  causes  for  exceeding  the 
allowable  limit,  determination  that  the 
primary  cause  was  valve  seat  leakage, 
identification  of  the  valves  which  were 
causing  the  problems,  determination  of 
the  best  method  to  correct  the  problem 
valves,  and  implementation  of  the 
resulting  plan  to  ensure  that  the  leak 
limits  are  not  exceeded  in  the  future.  It 
was  determined  that  ever  time  some  of 
these  valves  exhibited  gradual 
degradation  to  the  point  where  their 
combined  seat  leakage  rate,  when 
added  to  the  leakage  rate  resulting  from 
the  previous  Type  A  test,  caused  the 
limit  to  be  exceeded.  This  resulted  in  the 
determination  that  many  valves  needed 
to  be  replaced,  some  during  the  1988 
refueling  outage  and  other  during  the 
1990  refueling  outage.  All  of  these  valves 
were  tested  prior  to  the  end  of  the 
outage  with  satisfactory  results.  Using 
this  program,  the  intergrity  of  the 
primary  containment  has  been  restored 
so  that  it  is  reasonable  to  assume  that 
the  design  leakage  rate  limits  of  the 
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FSAR  are  satisfied  without  the  need  to 
perform  a  Type  A  test  at  the  increased 
frequency.  Therefore,  the  probability  or 
consequence  of  an  accident  previously 
considered  is  not  increased. 

With  respect  to  the  replacement  of  the 
HPCI  exhaust  inboard  manual  block 
valve  (23-HPI-ll),  the  valve  body  and 
piping  are  part  of  the  containment 
pressure  boundary.  The  TS  change 
allows  installation  of  the  valve  without 
performing  a  leakage  test  on  the  welds 
connecting  the  valve  to  the  containment 
penetration.  Instead,  100%  radiography 
of  the  welds  ensures  the  structural 
integrity  of  the  welds  and  a  dye 
penetrant  examination  of  the  surface  of 
the  weld  ensures  that  any  surface  flaws 
which  could  lead  to  leakage  paths  are 
detected.  Since  the  valve  is  normally 
open,  remains  open  under  accident 
conditions,  and  the  structural  integrity 
of  the  containment  pressure  boundary 
associated  with  the  valve  is  assured,  no 
change  is  made  to  the  probability  of 
occurrence  or  consequences  of  any 
accident  previously  evaluated. 

These  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  No  plant 
operability,  maintenance,  or  system 
design  or  functional  requirements  will 
be  altered  by  these  proposals. 

The  function  of  the  primary 
containment  is  not  affected  by  deletion 
of  the  additional  18-month  Type  A  test. 
The  containment  shall  still  isolate,  if 
required  to  mitigate  the  consequences  of 
design  basis  accidents,  to  maintain  site 
boundary  doses  below  the  required 
limits.  Consequently,  this  change,  as 
proposed,  would  not  create  the 
possibility  of  any  new  or  different  type 
of  accident. 

Valve  23-HPI-ll  has  no  active  safety 
function,  since  it  remains  open  during 
normal  and  accident  conditions,  since 
alternate  testing  has  been  performed 
which  ensures  the  integrity  of  the  welds, 
and  since  it  was  replaced  in  kind  with 
another  valve,  there  is  no  change  in  the 
FSAR  considerations  for  the 
replacement  and  no  new  or  different 
kind  of  accident  is  created. 

The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  A  properly  designed 
and  implemented  CAP  in  accordance 
with  Information  Notice  87-71,  dated 
August  22, 1985,  is  superior  to 
performing  Type  A  tests  at  an  increased 
frequency.  The  licensee  has 
implemented  the  CAP  to  improve  the 
long-term  leakage  characteristic  of  the 
FitzPatrick  containment  This  CAP  was 
implemented  in  lieu  of  performing  a 
Type  A  test  during  the  1988  outage  and 


results  in  no  reduction  of  any  margin  of 
safety. 

Valve  23-HPI-ll  has  no  operational 
or  accident  mitigation  functions. 
Performance  of  100%  radiograph  in  lieu 
of  a  pneumatic  leak  rate  test  on  the 
welds  is  conservative.  The  construction 
code  (ANSI  B-31.1-1967)  allows  for 
100%  radiography  as  an  alternative  to 
leakage  testing  when  such  testing  is  not 
practicable. 

The  staff  has  reviewed  the  licensee’s 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussion,  the  staff  proposes 
to  determine  that  the  changes  do  not 
involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  Gleman  Building,  2120  L  Street 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  January  6, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
desginated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30  days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
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held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commisison,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  Gelman  Building,  2120 
L  Street  NW.,  Washington,  DC,  by  the 
above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-600  (in  Missouri  1- 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Robert 
A.  Capra:  Petitioner’s  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Charles  M.  Pratt,  10 
Columbus  Circle,  New  York,  NY  10019. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a  balance 


of  the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  9, 1988, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555,  and  at  the 
Local  Public  Document  Room,  Reference 
and  Documents  Department,  Penefield 
Library,  State  University  of  New  York, 
Oswego,  NY  13126. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  November,  1988. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge, 

Project  Manager,  Project  Directorate  1-1, 
Division  of  Reactor  Projects,  I /II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  88-28119  Filed  12-6-88;  8:45  am] 
BILLING  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Mechanical  Components;  Cancelled 
Meeting 

The  Federal  Register  published 
Monday,  November  28, 1988  (53  FR 
47886)  contained  notice  of  a  meeting  of 
the  ACRS  Subcommittee  on  Mechanical 
Components  scheduled  for  December  12, 
1988.  This  meeting  has  been  cancelled. 

Date:  December  1, 1988. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review 

(FR  Doc.  88-28123  Filed  12-6-88;  8:45  am] 
BILLING  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Wednesday,  December  21, 1988 
Wednesday,  December  28, 1988 
Wednesday,  January  4, 1989 
Wednesday,  January  11, 1989 
Wednesday,  January  18, 1989 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 


holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee’s  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee’s  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee’s 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee’s  Secretary, 
Office  of  Personnel  Management, 

Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street 
NW.,  Washington,  DC  20415,  (202)  632- 
9710. 

December  1, 1988. 

Thomas  E.  Anfinson, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

(FR  Doc.  88-28112  Filed  12-6-88;  8:45  am] 
BILLING  CODE  6325-01-M 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and  Electric 
Power  Plan;  Public  Hearings 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council,  Council). 

action:  Notice  of  hearings  and  deadline 
for  comment. 

summary:  Pursuant  to  the  Pacific 
Northwest  Electric  Planning  and 
Conservation  Act  of  1980  (16  U.S.C.  839 
et  seq.),  the  Council,  in  April  1983, 
adopted  a  Northwest  Conservation  and 
Electric  Power  Plan  (Plan)  including 
model  conservation  standards  (MCS). 
The  most  recent  complete  amendment  of 
the  Plan  was  adopted  in  1986.  Although 
the  Act  requires  the  Council  to  review 
the  Plan  at  least  every  five  years,  the 
Council  has  taken  up  various  discrete 
parts  of  the  Plan  more  frequently,  to 
respond  to  ongoing  changes  in  the 
regional  energy  picture  and  to 
incorporate  the  most  recent  technology 
and  analysis.  The  Council  has  now 
proposed  to  amend  the  Plan  by  updating 
the  technical  data  base  on  which 
portions  of  the  Plan  depend.  This  notice 
explains  how  to  participate  in  the 
amendment  process. 

DATES  AND  ADDRESSES:  The  public 
comment  period  regarding  the  proposed 
amendments  will  close  at  5  p.m.  Pacific 
time  on  Friday,  January  13, 1989.  Public 
hearings  on  the  proposed  amendments 
will  be  held  in  each  of  the  four 
Northwest  states  as  follows: 

January  3, 1989, 1:00  p.m.  to  5:00  p.m., 
the  Host  International  Meeting  Room  on 
the  Mezzanine,  Seattle/Tacoma  Airport. 

January  4, 1989, 1:30  p.m.  the  Holiday 
Inn,  200  S.  Pattee,  Missoula,  Montana. 

January  5, 1989,  2:30  p.m.  at  the 
Council’s  Central  Office,  851  SW.  6th 
Avenue,  Suite  1100,  Portland,  Oregon. 

January  11, 1989,  during  the  Council’s 
January  Council  meeting  at  the  Owyhee 
Plaza,  Eleventh  and  Main,  Boise,  Idaho. 
Time  will  be  published  with  the 
Council’s  agenda. 

The  Council  expects  to  take  final 
action  on  the  proposed  Supplement 
amendments  at  its  February  1989 
meeting  in  Olympia,  Washington. 

Guidelines  for  Presenting  Oral 
Comments  at  Hearings. 

1.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis,  Information 
Coordinator,  at  the  Council’s  central 
office  no  later  than  the  day  before  the 
hearing.  The  Council’s  address  is:  851 


SW.  6th  Avenue,  Suite  1100,  Portland, 
Oregon  97204.  The  Council’s  telephone 
numbers  are:  (503)  222-5161  and  (toll 
free)  (800)  222-3355  in  Idaho,  Montana, 
and  Washington  or  (800)  452-2324  in 
Oregon. 

2.  Those  who  did  not  reserve  time 
periods  will  be  permitted  to  present  oral 
comments  as  time  permits. 

3.  Each  speaker  will  be  allowed  15 
minutes  during  the  hearing. 

Guidelines  for  Submitting  Written 
Comments 

1.  All  written  comments  must  be 
received  in  the  Council's  central  office, 
at  851  SW.  6th  Avenue,  Suite  1100, 
Portland,  Oregon  97204,  by  5  p.m.  Pacific 
time  on  January  13, 1989. 

2.  Please  provide  three  (3)  copies  of  all 
written  submissions. 

3.  Please  clearly  mark  your  comments 
“SUPPLEMENT”. 

FOR  FURTHER  INFORMATION  CONTACT: 

If  you  would  like  a  copy  of  the  Draft 
Supplement  to  the  1986  Power  Plan  and / 
or  a  copy  of  the  Draft  Supplement 
Appendices,  please  contact  Judi  Hertz, 
in  the  Council’s  office  of  Public 
Information  and  Involvement,  at  the 
address  and  telephone  numbers  listed 
above. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  88-28079  Filed  12-6-88;  8:45  am] 

BILUNQ  CODE  0000-00-M 


RAILROAD  RETIREMENT  BOARD 

19S9  Monthly  Compensation  Base  and 
Other  Determinations 

agency:  Railroad  Retirement  Board. 
action:  Notice. 

SUMMARY:  Pursuant  to  section  12(r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C.  362(r)(3)),  the  Board 
gives  notice  of  the  following: 

1.  The  montly  compensation  base 
under  section  l(i)  of  the  Act  is  $710  for 
months  in  calendar  year  1989; 

2.  The  amount  described  in  section 
l(k)  of  the  Act  as  “2.5  times  the  monthly 
compensation  base”  is  $1,775  for  base 
year  (calendar  year)  1989; 

3.  The  amount  described  in  section 
2(c)  of  the  Act  as  “an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  $600"  is  $917  for  months  in 
calendar  year  1989; 

4.  The  amount  described  in  section  3 
of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $1,775  for  base 
year  (calendar  year)  1989; 


5.  The  amount  described  in  section 
4(a-2)(i)(A)  of  the  Act  as  “2.5  times  the 
monthly  compensation  base"  is  $1,775 
with  respect  to  disqualifications  ending 
in  calendar  year  1989; 

6.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $31 
with  respect  to  days  of  unemployment 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30, 1989. 
DATES:  The  determinations  made  in 
notices  (1)  through  (5)  are  effective 
January  1, 1989.  The  determination  made 
in  notice  (6)  is  effective  for  registration 
periods  beginning  after  June  30, 1989. 
address:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  R.  Bartik,  Bureau  of  Research  and 
Analysis,  Railroad  Retirement  Board, 

844  Rush  Street,  Chicago,  Illinois  60611, 
telephone  (312)  751-4786,  (FTS)  336- 
4786. 

SUPPLEMENTARY  INFORMATION:  The 

Board  is  required  by  section  12(r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C.  362(r)(3))  as 
amended  by  Pub.  L.  100-647,  to  publish 
by  December  11, 1988,  the  computation 
of  the  calendar  year  1989  monthly 
compensation  base  (section  l(i)  of  the 
Act)  and  amounts  described  in  sections 
l(k),  2(c),  3  and  4(a-2)(i)(A)  of  the  Act 
which  are  related  to  changes  in  the 
monthly  compensation  base.  Also,  the 
Board  is  required  to  publish  by  June  11, 
1989,  the  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  for  days 
of  unemployment  and  days  of  sickness 
in  registration  periods  beginning  after 
June  30, 1989. 

Monthly  Compensation  Base 

For  years  after  1988,  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the  growth 
in  average  national  wages.  The  monthly 
compensation  base  for  months  in 
calendar  year  1989  shall  be  equal  to  the 
greater  of  (a)  $600  and  (b)  $600  (1  + 

{(A — 37,800) / 56,700}],  where  A 
equals  the  amount  of  the  applicable 
base  with  respect  to  tier  1  taxes  for  1989 
under  section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

The  calendar  year  1989  tier  1  tax  base 
is  $48,000.  Subtracting  $37,800  from 
$48,000  produces  $10,200.  Dividing 
$10,200  by  $56,700  yields  a  ratio  of 
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0.17989418.  Adding  one  gives  1.17989418. 
Multiplying  $600  by  the  amount 
1.17989418  produces  the  amount  of 
$707.94,  which  must  then  be  rounded  to 
$710.  Accordingly,  the  monthly 
compensation  base  is  determined  to  be 
$710  for  months  in  calendar  year  1989. 

Amounts  Related  to  Changes  in  Monthly 
Compensation  Base 

For  years  after  1988,  sections  l(k), 

2(c),  3  and  4(a-2)(i)(A)  of  the  Act  contain 
formulas  for  determining  amounts 
related  to  the  monthly  compensation 
base. 

Under  section  l(k),  remuneration 
earned  from  employment  covered  under 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee’s  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1989  monthly 
compensation  base  of  $710  produces 
$1,775.  Accordingly,  the  amount 
determined  under  section  l(k)  is  $1,775 
for  calendar  year  1989. 

Under  section  2(c),  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
employee’s  compensation  in  the  base 
year.  In  determining  an  employee’s  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account. 

The  calendar  year  1989  monthly 
compensation  base  is  $710.  The  ratio  is 
$710  to  $600  is  1.18333333.  Multiplying 
1.18333333  by  $775  produces  $917. 
Accordingly,  the  amount  determined 
under  section  2(c)  is  $917  for  months  in 
calendar  year  1989. 

Under  section  3,  an  employee  shall  be 
a  “qualified  employee’’  if  his  base  year 
compensation  is  not  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1989  monthly 
compensation  base  of  $710  produces 
$1,775.  Accordingly,  the  amount 
determined  under  section  3  is  $1,775  for 
calendar  year  1989. 

Under  section  4(a-2)(i)(A),  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5  by 
the  calendar  year  1989  monthly 
compensation  base  of  $710  produces 


$1,775.  Accordingly,  the  amount 
determined  under  section  4(a-2)(i)(A)  is 
$1,775  for  calendar  year  1989. 

Maximum  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30, 1989,  and  after  each  June 
30  thereafter.  Under  the  prescribed 
formula,  the  maximum  daily  benefit  rate 
increases  by  approximately  two-thirds 
of  the  growth  in  average  national  wages. 
The  maximum  daily  benefit  rate  for 
registration  periods  beginning  after  June 
30, 1989,  shall  be  equal  to  the  greater  of 
(a)  $30  and  (b)  $25  (l+{(A-600)/ 

900}],  where  A  equals  the  applicable 
base  with  respect  to  tier  1  taxes  under 
section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986  divided  by  60, 
with  the  quotient  rounded  down  to  the 
nearest  multiple  of  $100.  Section  2(a)(3) 
further  provides  that  if  the  amount  so 
computed  is  not  a  multiple  of  $1,  it  shall 
be  rounded  to  the  nearest  multiple  of  $1. 

The  calendar  year  1989  tier  1  tax  base 
is  $48,000.  Dividing  $48,000  by  60  yields 
$800.  This  amount  is  already  a  multiple 
of  $100,  so  no  further  rounding  is 
required.  Subtracting  $600  from  $800 
produces  $200.  The  ratio  of  $200  to  $900 
is  0.22222222.  Adding  1  produces 
1.22222222.  Multiplying  $25  by 
1.22222222  produces  $30.56,  which  must 
then  be  rounded  to  $31.  Accordingly,  the 
maximum  daily  benefit  rate  for  days  of 
unemployment  and  days  of  sickness 
begining  in  registration  periods  after 
June  30, 1989,  is  determined  to  be  $31. 

By  Authority  of  the  Board. 

Dated:  December  1, 1988. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc.  88-28178  Filed  12-6-88;  8:45  am] 
BILLING  CODE  7905-C1-M 


Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Act  (26  U.S.C.  section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1, 1989,  shall  be  at  the 
rate  of  26  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 


Board  has  determined  that  for  the 
quarter  beginning  January  1, 1989,  32.6 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  67.4  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the  taxes 
collected  under  section  3221(d)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 

Dated:  December  1, 1988. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

(FR  Doc.  88-28179  Filed  12-6-88;  8:45  am] 
BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Seif-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

December  1, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Beckman  Instruments,  Inc. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-4051) 

Bond  International  Gold 
Warrants  expiring  7/31/91  No  Par 
Value  (File  No.  7-4052) 

Huntway  Partners,  L.P. 

Preference  Units  (File  No.  7-4053) 
International  Telecharge 
Common  Stock  $.01  Par  Value  (File 
No.  7-4054) 

Pegasus  Gold 

Common  Stock,  No  Par  Value  (File 
No.  7-4055) 

Fredericks  of  Hollywood 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4056) 

Heritage  Media  Corporation 
Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-4057) 

First  Australia  Fund  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-4058) 

First  Iberian  Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4059) 

Arctic  Alaska  Fisheries 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4060) 
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Koger  Equity 

Common  Stock,  $.01  Par  Value  {File 
No.  7-4061) 

Organogenesis  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-4062) 

RAC  Mortgage  Investment  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4063) 

Thermo  Instrument  Systems 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4064) 

World  Income  Fund,  Inc. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-4065) 

The  Blackstone  Target  Term  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4066) 

DWG  Corporation 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4067) 

Hudson  Foods,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-4068) 

Hovnanian  Enterprise,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-4069) 

Jones  Intercable  Investors,  LP 
Class  A  Units  (File  No.  7-4070) 

Medio  Incorporated 
Common  Stock  $1.00,  Par  Value  (File 
No.  7-4071) 

Municipal  High  Income  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4072) 

Seamen’s  Corporation 
Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-4073) 

Premier  Industrial  Corporation 
Common  Stock,  Without  Par  Value 
(File  No.  7-4074) 

These  securites  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-28155  Filed  12-6-88;  8:45  am) 
BILUNG  CODE  8010-01-M 


[File  No.  22-18767] 

Application  and  Opportunity  for 
Hearing;  TRINOVA  Corp. 

November  28, 1988. 

Notice  is  hereby  given  that  TRINOVA 
Corporation  (the  “Company”),  an  Ohio 
corporation,  has  filed  an  application 
pursuant  to  clause  (ii)  of  Section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act”)  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  “Commission")  that  the  trusteeship 
of  National  Bank  of  Detroit  (the  “Bank”) 
under  an  indenture  which  provides  for 
the  issuance  of  unsecured  debt 
securities  between  the  Company  and  the 
Bank,  which  was  heretofore  qualified 
under  the  Act  and  dated  as  of  January 
28, 1988  (the  “1988  Indenture”)  and 
under  an  indenture  which  provides  for 
the  issuance  of  unsecured  debt 
securities  between  Libby-Owens-Ford 
Company,  the  former  name  of  the 
Company,  and  the  Bank,  which  was 
heretofore  qualified  under  the  Act  and 
dated  as  of  November  20, 1975  (the 
“1975  Indenture”)  is  not  so  likely  to 
involve  a  material  conflict  of  interest 
under  the  Act  as  to  make  it  necessary  in 
the  public  interest  or  for  the  protection 
of  investors  to  disqualify  the  Bank  from 
acting  as  trustee  under  either  indenture. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

The  Company  alleges; 

(1)  Under  the  1975  Indenture,  the 
Company  issued  approximately 
$2,964,724  of  9%  Installment  Notes  (the 
“Notes")  due  in  annual  installments 
through  November  19, 1990  of  which 
approximately  $588,600  remains 
outstanding.  The  Notes  were  registered 
under  the  Securities  Act  of  1933  (the 


“1933  Act")  and  the  1975  Indenture  was 
qualified  under  the  Act. 

(2)  Under  the  1988  Indenture,  the 
Company  issued  $50,000,000  of  9.5% 
Senior  Sinking  Fund  Debentures  (the 
“Debentures")  due  February  1,  2018.  The 
Debentures  were  registered  under  the 
1933  Act  and  the  1988  Indenture  was 
qualified  under  the  Act. 

(3)  The  Company  is  not  in  default  in 
any  respect  under  the  1975  Indenture  or 
the  1988  Indenture. 

(4)  The  Notes  and  Debentures  are 
wholly  unsecured  and  rank  pari  passu. 

(5)  Trusteeship  under  the  1975 
Indenture  and  the  1988  Indenture  is  not 
so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  Trustee  under  the  1988 
Indenture. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  the  application, 
which  is  on  file  in  the  Offices  of  the 
Commission’s  Public  Reference  Section, 
File  No.  22-18767,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

Notice  is  Further  Given  that  any 
interested  person  may,  not  later  than 
December  23, 1988  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request  and  the  issues 
of  law  or  fact  raised  the  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  At  any 
time  after  said  date,  the  Commission 
may  issue  an  order  granting  the 
application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-28156  Filed  12-6-88;  8:45  am) 

BILLING  CODE  8010-01-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  December  1, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0051. 

Form  Number:  990-C. 

Type  of  Review:  Resubmission. 

Title:  Farmers’  Cooperative 
Association  Income  Tax  Return. 

Description:  Form  990-C  is  used  by 
farmers’  cooperatives  to  report  the  tax 
imposed  by  section  1381.  IRS  uses  the 
information  to  determine  whether  the 
tax  is  being  property  reported. 

Respondents:  Farms,  Businesses  or 
other  for-profit. 

Estimated  Number  of  Respondents: 

6,000. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping 

Recordkeeping 
69  hours  7  minutes 
Learning  about  the  law  or  the  form 
17  hours  49  minutes 
Preparing  the  form 
34  hours  37  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS 
4  hours  17  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  754,980  hours. 

OMB  Number:  1545-0717. 

Form  Number:  W-4S. 

Type  of  Review:  Resubmission. 

Title:  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 

Description:  Section  3402{o)  of  the 
Internal  Revenue  Code  extends  income 
tax  withholding  to  sick  pay  payments 
made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  to 
determine  the  amount  to  be  withheld 
from  the  third-party  sick  pay  payments. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents: 
500,000. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping 

Recordkeeping 
40  minutes 

Learning  about  the  law  or  the  form 
7  minutes 
Preparing  the  form 
38  minutes 

Copying,  assembling,  and  sending  the 
form 

23  minutes 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping / 
Reporting  Burden:  685,210  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Irving  W.  Wilson,  Jr., 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-28085  Filed  12-6-88;  8:45  am) 
BILUNG  CODE  4810-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  December  1, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0092. 

Form  Number:  1041  and  related 
Schedules  D,  J,  and  K-l 

Type  of  Review:  Resubmission. 

Title:  U.S.  Fiduciary  Income  Tax 
Return;  Capital  Gains  and  and  Losses; 
Trust  Allocation  of  an  Accumulation 
Distribution;  Beneficiary’s  Share  of 
Income,  Deductions,  Credits,  etc. 

Description:  Internal  Revenue  Code 
section  6012  requires  that  an  annual 
income  tax  return  be  filed  for  estates 
and  trusts.  Data  is  used  to  determine 
that  the  estates,  trusts,  and  beneficiaries 


filed  the  proper  returns  and  paid  the 
correct  tax. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,250,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 


Form  1041 

Sched. D 

Sched.  J 

Sched.  K- 
1 

Record¬ 

keeping: 

2  hrs.  37 

1  hr.  12 

min. 

min. 

Learning 
about  the 
law  or  the 
form: 

1  hr.  40 

16  min . 

17  min . .... 

t5  min. 

mm. 
Preparing 
the  form: 

2  hrs.  38 

1  hr.  16 

58  min . 

32  min. 

min. 

Copying, 
assem¬ 
bling,  and 
sending 
the  form 
to  IRS: 

35  min„ . 

mins. 

28  mm.. . 

35  min _ 

20  min. 

Frequency  of  Response:  Annually 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  23,343,524  hours 
Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Irving  W.  Wilson,  )r. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-28086  Filed  12-6-88;  8:45  am) 

BILLING  COOE  4810-25-H 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date;  December  1, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
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15th  and  Pennsylvania  Avenue  NW., 
Washington  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0984. 

Form  Number:  8586. 

Type  of  Review:  Resubmission. 

Title:  Low-Income  Housing  Credit. 

Description:  The  Tax  Reform  Act  of 
1986  (Code  section  42)  permits  owners  of 
residential  rental  projects  providing 
low-income  housing  to  claim  a  credit 
against  income  tax  for  part  of  the  cost  of 
constructing  or  rehabilitating  such  low- 
income  housing.  Form  8586  is  used  by 
taxpayers  to  compute  the  credit  and  by 


IRS  to  verify  that  the  correct  credit  has 
been  claimed. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Response: 

Recordkeeping,  5  hours  1  minute; 
Learning  about  the  law  or  the  form,  3 
hours  40  minutes; 

Preparing  the  form,  10  hours  26  minutes; 
and 

Copying,  assembling,  and  sending  the 
form  to  IRS.  1  hour  53  minutes. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,050,000  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Irving  W.  Wilson,  Jr., 

Departmental  Reports  Management  Officer. 
(FR  Doc.  68-28087  Filed  12-6-88;  8:45  am] 
BILLING  CODE  4810-25-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

COMMISSION  ON  CIVIL  RIGHTS 

Amended  Notice  of  Agency  Meeting 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  53  FR  48613 
(December  1, 1988). 

MEETING  TIME  AND  DATE:  3:30  p.m., 

Friday,  December  9, 1988. 

CORRECTED  ADDRESS:  The  location  of 
the  meeting  published  in  the  previous 
announcement  noted  above  was 
incorrect.  The  correct  address  is:  Rooms 
108  and  109  of  the  Nashville  Convention 
Center,  601  Commerce  Street,  Nashville, 
Tennessee  37203-3724. 

PERSON  TO  CONTACT  FOR  FURTHER 
information:  John  Eastman,  (202)  376- 
8312. 

William  H.  Gillers, 

Solicitor. 

(FR  Doc.  88-28194  Filed  12-5-88;  2:39  pm) 
BILLING  CODE  6335-0 1-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9:30  a.m.,  Monday, 
December  5, 1988. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda.  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

FY 1990  Budget 

The  Commission  will  consider  issues 
related  to  the  Commission’s  budget  for  Fiscal 
Year  1990. 1 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207,  301-492-6800. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

November  5, 1988. 

[FR  Doc.  88-28188  Filed  12-5-88:  2:39  pm) 
BILLING  CODE  6355-01-M 

*  The  Commission  decided  that  agency  business 
required  scheduling  the  FY  90  Budget  matter 
without  the  usual  advance  notice. 


Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Friday,  December  2, 

1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  the 
applications  of  Summit  Bank  of 
Indianapolis,  Indianapolis,  Indiana,  a 
proposed  new  bank  in  organization,  for 
Federal  deposit  insurance,  for  consent  to 
purchase  the  assets  of  and  assume  the 
liability  to  pay  deposits  made  in 
Indianapolis  Morris  Plan  Corporation, 
Indianapolis,  Indiana,  an  operating 
noninsured  industrial  loan  and 
development  company,  and  for  consent 
to  establish  nine  offices  of  Indianapolis 
Morris  Plan  Corporation  as  branches  of 
the  resultant  bank. 

The  Board  also  considered  matters 
relating  to  the  Corporation’s  assistance 
agreement  with  an  insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days’  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  (c)(8), 
(c)(9)(A)(i),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  “Government  in  the  Sunshine  Act” 

(5  U.S.C.  552b  (c)(6),  (c)(8),  (c)(9)(A)(i), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  December  2, 1988. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  88-28198  Filed  12-5-88;  2:39  pm] 
BILLING  CODE  6714-01-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
DATES:  Thursday,  and  Friday,  December 
8,  and  9, 1988. 


TIME:  9:15  a.m.  to  5:00  p.m. 

place:  The  United  States  Institute  of 
Peace,  1550  M  Street,  NW.,  ground  floor 
(conference  room). 

STATUS:  Open  session — 9:15  a.m.  to 
12:30  p.m.  (portions  may  be  closed 
pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5,  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act, 
Pub.  L.  (98-525). 

AGENDA  (Tentative): 

Meeting  of  the  Board  of  Directors 
convened.  Chairman’s  Report. 
President’s  Report.  Committee  Reports. 
Consideration  of  the  minutes  of  the 
Twenty-seventh  meeting.  Consideration 
of  grant  application  matters. 

CONTACT:  Ms.  Olympia  Diniak. 
Telephone  (202)  457-1700. 

Dated:  December  5, 1988. 

Bernice  J.  Carney, 

Administrative  Officer,  The  United  States 
Institute  of  Peace. 

[FR  Doc.  88-28197  Filed  12-5-88;  2:39  pm] 

BILLING  CODE  3155-01-M 


TIME  AND  DATE:  4:00-7:00  p.m.,  Monday, 
December  12, 1988. 

PLACE:  Marvel  Hall,  The  American 
Chemical  Society  Building,  1155-16th 
Street,  NW.,  Washington,  DC 

STATUS:  Open. 

PURPOSE  AND  AGENDA:  The  fourth  of  a 
series  of  Public  Workshops  scheduled 
by  the  growing  United  States  Institute  of 
Peace,  “The  Meaning  of  Munich  Fifty 
Years  Later,"  will  focus  on  basic 
questions  regarding  the  significance  of 
Munich  regarding  thinking  on 
contemporary  peace  and  international 
security  issues.  The  panel  members  will 
be  drawn  from  the  scholarly  and 
policymaking  worlds. 

CONTACT:  Ms.  Aileen  C.  Hefferren, 
Telephone  202-457-1700. 

Dated:  November  28, 1988. 

Samuel  W.  Lewis, 

President. 

[FR  Doc.  88-28180  Filed  12-5-88;  8:54  am] 
BILLING  CODE  3155-01-M 


UNITED  STATES  INSTITUTE  OF  PEACE 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 

These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Deposit  of  Customer  Funds  in  Foreign 
Depositories 

Correction 

In  notice  document  88-26860  beginning 
on  page  46911  in  the  issue  of  Monday, 
November  21, 1988,  make  the  following 
corrections: 

1.  On  page  46913,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fourth  line,  “option"  was 
misspelled.  Also,  in  the  seventh  line, 
"county”  should  read  “country”  and 
“those”  should  read  "whose”. 

2.  On  page  46914,  in  the  second 
column,  under  Subordination 
Agreement,  in  the  first  paragraph, 
remove  the  following  sentence: 

Such  accounts  also  may  be  subject  to  the  risk 
that  events  could  occur  which  would  hinder 
or  prevent  the  availability  of  these  funds  for 
distribution  to  customers. 

3.  On  page  46915,  in  the  third  column, 
in  the  heading  for  Example  4,  in  the 
third  line,  “ Available ”  should  read 

“ Unavailable 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  88-69-NG] 

Seagull  Marketing  Services,  Inc.; 
Application  To  Import  Natural  Gas 
From  and  Export  Natural  Gas  To 
Canada 

Correction 

In  notice  document  88-27140  beginning 
on  page  47569  in  the  issue  of 
Wednesday,  November  23, 1988,  make 
the  following  corrections: 

1.  On  page  47569,  in  the  second 
column,  under  the  date,  in  the  fifth  line, 


“November  23, 1988”  should  read 
“December  23, 1988”. 

2.  On  page  47570,  in  the  first  column, 
at  the  end  of  the  document,  “FR  Doc.  88- 
27104”  should  read  “FR  Doc.  27140". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP89-137-000  et  al.J 

Mid-Louisiana  Gas  Co.  et  aL;  Natural 
Gas  Certificate  Filings 

Correction 

In  notice  document  88-27657  beginning 
on  page  48578  in  the  issue  of  Thursday, 
December  1, 1988,  make  the  following 
correction: 

On  page  48578,  in  the  second  column, 
under  2.  Northwest  Pipeline 
Corporation,  the  bracketed  information 
should  read  as  follows: 

[Docket  No.  CP89-263-000] 

BILUNG  CODE  1505411-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3468-5] 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

Correction 

In  notice  document  88-24828  beginning 
on  page  46364  in  the  issue  of 
Wednesday,  November  16, 1988,  make 
the  following  corrections: 

1.  On  page  46365,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
fourth  fifth  lines,  “*  *”  should  read 

2.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  sixth  line,  after  “As"  insert  “of*. 

3.  On  page  46366,  in  the  third  column, 
in  the  first  line,  “was"  should  read 
“were”. 

In  the  table,  “REVISIONS  TO  2/12/88 
DOCKET. — REMOVALS,  beginning  on 
page  46366,  make  the  following 
corrections: 

4.  On  page  46366,  in  the  1st  column,  in 
the  2nd  "Interior"  entry,  in  the  2nd 
column,  remove  "No.  5.”:  in  the  3rd 
column,  remove  “St  NW.";  and  in  the 
10th  column,  insert  “X”. 


5.  On  page  46367,  in  the  first  column, 
in  the  second  entry  for  “Navy”,  in  the 
third  column,  “Center”  was  misspelled. 

6.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for 
“Agriculture”,  in  the  third  column,  "7” 
should  read 

7.  On  page  46368,  in  the  first  column, 
in  the  first  entry  for  “Army”,  in  the  third 
column,  “Lymanb"  should  read 
“Lyman”. 

8.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Interior”, 
in  the  second  column,  “CO"  should  read 
"Co”  and  “Marshing”  should  read 
“Marsing”. 

9.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
“Interior”,  the  second  column  should 
read  "BLM — Bunker  Hill.”. 

10.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  “Army”, 
in  the  fourth  column,  “Jolet”  should  read 
"Joliet”. 

11.  On  the  same  page,  in  the  first 
column,  in  the  entry  for  “Corps  of 
Engineers,  Civil”,  in  the  second  column, 
“Cir.”  should  read  “Ctr.”. 

12.  On  the  same  page  in  the  first 
column,  in  the  entry  for  “Defense”,  in 
the  third  column,  "Herwood”  should 
read  “Hemwood”. 

13.  On  page  46369,  in  the  first  column, 
in  the  entry  for  “Navy",  in  the  second 
column,  “Facility”  was  misspelled. 

14.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for 
"Agriculture”,  in  the  second  column, 
“Chipewa”  should  read  “Chippewa”. 

15.  On  the  same  page,  in  the  first 
column,  in  the  fifth  entry  for  “Army”,  in 
the  second  column,  "Mt.”  should  read 
“MT.". 

16.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for  “Army”,  in 
the  second  column,  “MD”  should  read 
"ND”. 

17.  On  the  same  page,  in  the  1st 
column,  in  the  10th  entry  for  "Army”,  in 
the  2nd  column,  remove  “Ship”  and 
insert  “Shop  No.  5”;  and  in  the  third 
column  after  “15th"  insert  “St.,  NW.” 

18.  On  the  same  page,  in  the  1st 
column,  in  the  12th  entry  for  “Army",  in 
the  second  column,  “MD”  should  read 
“ND”. 

19.  On  page  46371,  in  the  first  column, 
in  the  entry  for  “Interior”,  in  the  second 
column,  “USODI”  should  read  “USDOI". 

20.  On  the  same  page,  in  the  1st 
column,  in  the  14th  entry  for  “Army”  in 
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the  6th  column,  “85601"  should  read 
“84601”. 

In  the  table,  “REVISIONS  TO  2/12/88 
DOCKET.— ADDITIONS,  beginning  on 
page  46372,  make  the  following 
corrections: 

21.  On  page  46372,  in  the  first  column, 
in  the  third  entry  for  “Air  Force”,  in  the 
third  column,  “Uiamma"  should  read 
“Iliamna". 

22.  On  page  46373,  in  the  first  column, 
in  the  entry  for  “Defense”,  in  the  second 
column,  “Center-Estero”  should  read 
“Center — Estero”;  and  in  the  third 
column,  “Panorama"  was  misspelled. 

23.  On  page  46374,  in  the  first  column, 
in  the  second  entry  for  “Air  Force”,  in 
the  third  column,  “mi"  should  read  “Mi"; 
and  in  the  fourth  column,  “Spring” 
should  read  "Springs”. 

24.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Army,  in 
the  second  column,  "Fitzsmons"  should 
read  "Fitzsimons". 

25.  On  the  same  page,  in  the  first 
column,  in  the  third  entry  for 
‘Transportation”,  in  the  second  column, 
“Materials”  was  misspelled. 

26.  On  the  same  page,  in  the  first 
column,  in  the  third  entry  for  "Air 
Force",  in  the  third  column,  “HG”  should 
read  “HQ”. 

27.  On  page  46376,  in  the  first  column, 
in  the  first  entry  for  "Energy",  in  the 
third  column,  “RD”  should  read  “Rd”. 

28.  On  the  same  page,  in  the  first 
column,  in  the  entry  for  "Defense”,  in 
the  seventh  column,  remove  “X”. 

29.  On  page  46377,  in  the  first  column, 
in  the  entry  for  “Interior”,  in  the  fourth 
column,  "Cristi"  should  read  “Christi". 

30.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Energy”,  in 
the  second  column,  remove  “3";  and  in 
the  third  column,  "2400"  should  read  "3 
2400”. 

31.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for  “Energy", 
in  the  fourth  column,  "Opympia”,  should 
read  “Olympia". 

In  the  table,  “CORRECTIONS  TO 
DOCKET  LISTING,  beginning  on  page 
46378,  make  the  following  corrections: 

32.  On  page  46378,  in  the  first  column, 
in  the  third  entry  for  “Air  Force”,  in  the 
eighth  column,  remove  “X". 

33.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for  “Air 
Force",  in  the  eighth  column,  insert  “X". 

34.  On  the  same  page  in  the  first 
column,  in  the  eighth  entry  for  “Air 
Force",  in  the  ninth  column,  insert  “X". 

35.  On  the  same  page,  in  the  1st 
column,  in  the  14th  entry  for  “Air 
Force",  the  1st  column  should  read  "C — 
Air  Force". 

36.  On  the  same  page,  in  the  first 
column,  in  the  third  entry  for  “Army”,  in 
the  eighth  column,  insert  “X". 


37.  On  page  46379,  in  the  first  column, 
in  the  first  entry  for  ‘Transportation”,  in 
the  fourth  column,  “Kokiak"  should  read 
“Kodiak”. 

38.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
“Tennessee  Valley  Authority",  in  the 
second  column,  "pit."  should  read  “Pit.". 

39.  On  the  same  page,  in  the  first 
column,  in  the  seventh  entry  and  in  the 
eighth  entry  for  ‘Tennessee  Valley 
Authority"  in  the  first  column, 
"Authority"  was  misspelled. 

40.  On  die  same  page,  in  the  first 
column,  in  the  fifth  entry  for  “Air 
Force",  in  the  ninth  column,  remove  “X". 

41.  On  page  46380,  in  the  first  column, 
in  the  fifth  entry  for  “Interior”,  in  the 
second  column,  “Kennecott"  should 
read  “Kenecott”. 

42.  On  the  same  page,  in  the  first 
column,  in  the  ninth  entry  for  "Interior", 
the  third  column  should  read 
“T1NR14ESEC35,36". 

43.  On  the  same  page,  in  the  1st 
column,  in  the  10th  entry  for  "Interior”, 
the  1st  column  should  read  "O — 
Interior”;  the  fourth  column  should  read 
“AZ”;  the  fifth  column  should  read 
“85343"  and  in  the  sixth  column  remove 
“85343". 

44.  On  the  same  page,  in  the  1st 
column,  in  the  11th  entry  for  “Interior”, 
the  third  column  should  read 
“T7SR17WSEC34”. 

45.  On  the  same  page,  in  the  1st 
column,  in  the  14th  entry  for  “Interior”, 
in  the  eighth  column,  insert  “X". 

46.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Air  Force", 
the  third  column  should  read  “20th 
Street  &  E  Aves.  D  &  M." 

47.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for  "Air 
Force",  the  third  column  should  read 
"63ABG/DE”. 

48.  On  the  same  page,  in  the  first 
column,  in  the  eighth  entry  for  "Air 
Force",  in  the  eighth  column,  insert  “X”; 
and  in  the  ninth  column,  remove  “X". 

49.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  “Army", 
in  the  seventh  column,  remove  “X”. 

50.  On  the  same  page,  in  the  first 
column,  in  the  third  entry  for  “Army",  in 
the  fourth  column,  "Riverbrook"  should 
read  “Riverbank”. 

51.  On  the  same  page,  in  the  1st 
column,  in  the  1st  entry  for  "Defense",  in 
the  6th  column,  “94533”  should  read 
“94553";  and  in  the  10th  column,  remove 
“X”. 

52.  On  page  46381,  in  the  first  column, 
in  the  ninth  entry  for  "Navy",  in  the 
second  column,  after  “Crows"  insert 
“Land”. 

53.  On  page  46382,  in  the  first  column, 
in  the  first  entry  for  "Army",  in  the  fifth 
column,  “DO"  should  read  “CO”. 


54.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
“Energy”,  in  the  second  column,  after 
“Research"  insert  “Inst.". 

55.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “EPA”,  in 
the  first  column,  “EAP"  should  read 
“EPA". 

56.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for  “Interior”, 
in  the  sixth  column,  insert  “81435". 

57.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Treasury”, 
in  the  fifth  column,  “CD"  should  read 
“DC”. 

58.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
‘Treasury",  in  the  fifth  column,  “CD" 
should  read  “DC”. 

59.  On  page  46383,  in  the  first  column 
in  the  second  entry  for  “Air  Force”,  in 
the  seventh  column,  insert  “X”. 

60.  On  the  same  page,  in  the  first 
column,  in  the  fifth  entry  for  “Air 
Force”,  in  the  seventh  column,  remove 
“X”. 

61.  On  the  same  page,  in  the  first 
column,  in  the  seventh  entry  for  “Air 
Force”,  in  the  seventh  column,  remove 
“X”. 

62.  On  the  same  page,  in  the  first 
column,  in  the  ninth  entry  for  “Air 
Force”,  in  the  seventh  column,  remove 
“X". 

63.  On  the  same  page,  in  the  1st 
column,  in  the  14th  entry  for  “Air 
Force",  in  the  3rd  column,  “CSB/DE" 
should  read  “CSG/DE”. 

64.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
"Energy”,  in  the  second  column, 
“Penellas”  should  read  “Pinellas”. 

65.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  “EPA”, 
seventh  column,  remove  “X”;  and  in  the 
eighth  column,  insert  “X". 

66.  On  the  same  page,  in  the  1st 
column,  in  the  7th  entry  for  “Navy”,  in 
the  10th  column,  insert  “X”. 

67.  On  page  46384,  in  the  first  column, 
in  the  third  entry  for  “Army",  in  the 
fourth  column,  remove  “Forest  Park". 

68.  On  page  46385,  in  the  first  column, 
in  the  first  entry  for  “Interior",  in  the 
third  column,  the  address  ‘T3N  R24W 
SEC15”  should  read  ‘T3N  R24E  SEC  15" 

69.  On  the  same  page,  in  the  first 
column,  in  the  fourth  entry  for  “Interior” 
"O — Interior"  should  read  “C — Interior" 

70.  On  the  same  page,  in  the  first 
column,  in  the  fifth  entry  for  "Army", 

“D — Army”  should  read  “O — Army”. 

71.  On  page  46386,  in  the  first  column, 
in  the  first  entry  for  “Air  Force”,  in  the 
seventh  column,  delete  the  “X”. 

72.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  "Air 
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Force”,  in  the  seventh  column,  add  an 
“X”. 

73.  On  the  same  page,  in  the  first 
column,  in  the  first  and  second  entries 
for  “Army”,  in  the  second  column,  “IUS 
Army”  should  read  “US  Army”. 

74.  On  the  same  page,  in  the  first 
column,  in  the  seventh  and  eighth 
entries  for  “Air  Force”,  in  the  second 
column,  "Hascom”  should  read 
“Hanscom". 

75.  On  the  same  page,  in  the  first 
column,  in  the  fourth  entry  for  “Army”, 
in  the  fifth  column,  “01433”  should  read 
“01432”. 

76.  On  the  same  page,  in  the  first 
column,  in  the  fifth  entry  for  “Army”,  in 
the  second  column,  the  facility  name 
should  read  “US  Army  Natick  Research 
Devel  and  Engineering  Ctr.”. 

77.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for  "Army”,  in 
the  second  column,  the  facility  name 
should  read  “US  Army  Research  Devel 
and  Engineering  Ctr.”. 

78.  On  the  same  page,  in  the  first 
column,  in  the  seventh  entry  for  “Army”, 
in  the  second  column,  the  facility  name 
should  read  “USW  Army  Natick  R&D 
Labs,  Sudbury  Anx.”. 

79.  On  the  same  page,  in  the  first 
column,  in  the  eighth  entry  for  “Army”, 
in  the  second  column,  the  facility  name 
should  read  “US  Army  Fort  Devens 
Sudbury,  Annex”. 

80.  On  the  same  page,  in  the  first 
column,  in  the  ninth  entry  for  “Army”,  in 
the  second  column,  the  facility  name 
should  read  "US  Army  Matls  and  Mech 
Res  Ctr.”. 

81.  On  the  same  page,  in  the  1st 
column,  in  the  10th  entry  for  “Army",  in 
the  second  column,  the  facility  name 
should  read  “US  Army  Matls  Tech 
Lab.”. 

82.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
“Defense”,  "O — Defense"  should  read 
“C — Defense”. 

83.  On  page  46387,  in  the  first  column, 
in  the  third  entry  for  “Navy”,  in  the 
fourth  column,  add  the  city  "Clinton”. 

84.  On  the  same  page,  in  the  first 
column,  in  the  fifth  entry  for  "Navy”,  the 
agency  name  should  read  “C — Defense”. 

85.  On  the  same  page,  in  the  first 
column,  in  the  eighth  entry  for  “Navy”, 
in  the  sixth  column,  “209003"  should 
read  "20903”. 

86.  On  the  same  page,  in  the  first 
column,  in  the  fourth  entry  for  “Air 
Force",  in  the  ninth  column,  add  an  “X”. 

87.  On  page  46388,  in  the  first  column, 
in  the  third  and  fourth  entries  for  "Air 
Force”,  in  the  fourth  column,  “Seymour 
Johnson  Air  Force  Base”  should  read 
"Seymour  Johnson  AFB". 


88.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Navy”,  in 
the  seventh  column,  delete  the  “X”. 

89.  On  the  same  page,  in  the  first 
column,  in  the  third  and  fourth  entries 
for  “Navy”,  in  the  third  column,  the 
facility  address  should  read  “Fire 
Fighting  Training  Pit." 

90.  On  the  same  page,  in  the  1st 
column,  in  the  1st  entry  for 
“Agriculture”,  in  the  10th  column,  delete 
the  “X”. 

91.  On  the  same  page,  in  the  first 
column,  in  the  fifth  entry  for  “Air 
Force”,  in  the  second  column,  “  Offut" 
should  read  "Offutt”. 

92.  On  the  same  page,  in  the  1st 
column,  in  the  6th  entry  for  "Air  Force”, 
"O — Air  Force”  should  read  “C — Air 
Force”;  in  the  2nd  column,  “Offut” 
should  read  "Offutt”;  and  in  the  10th 
column,  add  an  “X”. 

93.  On  page  46389,  in  the  first  column, 
in  the  third  entry  for  “Air  Force",  in  the 
fourth  column,  "Holloman”  should  read 
“Hollman”. 

94.  On  the  same  page,  in  the  first 
column,  in  the  third  entry  for  “Interior”, 
in  the  second  column,  "Materials” 
should  read  “Manerals”. 

95.  On  page  46390,  in  the  3rd  and  5th 
entries  for  “Interior”,  in  the  10th  column, 
add  an  "X”. 

96.  On  the  same  page,  in  the  first 
column,  in  the  seventh  entry  for 
“Interior”,  in  the  third  column, 
“T28NR44SEC4”  should  read 
“T28NR44ESEC4". 

97.  On  the  same  page,  in  the  first 
column,  in  the  12th  entry  for  “Interior”, 
delete  the  "X”  in  the  seventh  column 
and  add  an  “X”  to  the  8th  column;  and 
delete  the  “X”  in  the  9th  column  and  add 
an  "X”  to  the  10th  column. 

98.  On  the  same  page,  in  the  first 
column,  in  the  fourth  entry  for  "Air 
Force”,  in  the  seventh  and  eighth 
columns,  delete  the  "X’s”. 

99.  On  page  46391,  in  the  first  column, 
in  the  second  entry  for  "Corps  of 
Engineers,  Civil.”,  in  the  seventh 
column,  add  an  "X”. 

100.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Air 
Force”,  in  the  eighth  column,  delete  the 
“X”. 

101.  On  the  same  page,  in  the  first 
column,  in  the  ninth  entry  for  “Army”,  in 
the  second  column,  “Hayes”  should  read 
“Hays”. 

102.  On  page  46392,  in  the  first 
column,  in  the  second  entry  for  "EPA”, 
in  the  fourth  column,  “Narragansett” 
was  misspelled. 

103.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
“Interior",  in  the  third  column, 
“Sachvest”  should  read  “Sachuest”. 


104.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  “Navy”, 
in  the  fourth  column,  “North  Kingston” 
should  read  “North  Kingstown”. 

105.  On  the  same  page,  in  the  first 
column,  in  the  fourth  entry  for  "Navy”, 
in  the  sixth  column,  “02905”  should  read 
"03445”. 

106.  On  the  same  page,  in  the  first 
column,  in  the  sixth  entry  for  “Navy”,  in 
the  sixth  column,  “02840”  should  read 
“02841”. 

107.  On  the  same  page,  in  the  1st 
column,  in  the  2nd  entry  for  “Defense”, 
in  the  10th  column,  delete  the  “X”. 

108.  On  the  same  page,  in  the  first 
column,  in  the  first  and  second  entries 
for  “Energy”,  in  the  second  column,  the 
facility  name  should  read  “US  DOE 
Savannah  River  Pit”. 

109.  On  the  same  page,  in  the  1st 
column,  in  the  11th,  12th  and  14th  entries 
for  “Navy”,  in  the  10th  column,  delete 
the  “X”. 

110.  On  the  same  page,  in  the  1st 
column,  in  the  13th  entry  for  “Navy”,  in 
the  8th  column,  add  an  “X";  and  in  the 
10th  column,  delete  the  "X”. 

111.  On  page  46393,  in  the  first 
column,  in  the  fourth  entry  for  “Army”, 
in  the  fourth  column,  “San  Antonio"  was 
misspelled. 

112.  On  page  46394,  in  the  first 
column,  in  the  second  entry  for  “NASA”, 
in  the  ninth  column,  add  an  “X”. 

113.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  "Army”, 
in  the  second  column,  “Dougway” 
should  read  “Dugway". 

114.  On  the  same  page,  in  the  first 
column,  in  the  third  entry  for  "Interior”, 
in  the  second  column,  “Buying”  should 
read  "Buyin”. 

115.  On  the  same  page,  in  the  first 
column,  in  the  third  and  fourth  entries 
for  "Interior”,  in  the  third  column,  in  the 
second  lines  “Moab  PARLABC”  should 
read  "PARLABC". 

116.  On  the  same  page,  in  the  1st 
column,  in  the  5th  entry  for  “Army",  in 
the  10th  column,  delete  the  “X”. 

117.  On  page  46395,  in  the  1st  column, 
in  the  1st  entry  for  "Navy”,  in  the  10th 
column,  add  an  "X”. 

118.  On  the  same  page,  in  the  first 
column,  in  the  first  and  second  entries 
for  “Agriculture",  in  the  third  column, 
“T31NR17E  WM  SEC7.”  should  read 
"T31N  R17E  WM  SEC7”. 

119.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  “Air 
Force”,  in  the  ninth  column,  add  an  “X”. 

120.  On  the  same  page,  in  the  1st 
column,  in  the  3rd  entry  for  "Army”,  in 
the  10th  column,  add  an  "X”. 

In  the  table,  “Update  to  2/12/88 
Docket — New  Facilities”,  beginning  on 
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page  46396,  make  the  following 
corrections: 

121.  On  page  46396,  in  the  first 
column,  in  the  second  entry  for  “Army", 
in  the  sixth  column,  “99793 — 5500” 
should  read  “99703-5500”. 

122.  On  the  same  page,  in  the  first 
column,  in  the  third  entry  for  “Army",  in 
the  second  column,  “DA/Wheeler 
National  Wildlife  Refuge.”  should  read 
“DOA/Wheeler  National  Wildlife 
Refuge.". 

123.  On  page  46397,  in  the  first 
column,  in  the  first  entry  for  “Army”,  in 
the  third  column,  "Street”  was 
misspelled. 

124.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for  “Army", 
in  the  sixth  column,  “97692”  should  read 
“96792" 

125.  On  page  46398,  in  the  first 
column,  in  the  first  entry  for  “NASA",  in 
the  third  column,  “Gentilly  Rd”  was 
misspelled. 

126.  On  the  same  page,  in  the  first 
column,  in  the  second  entry  for 
"Agriculture”,  in  the  second  column, 
“Laboratory”  was  misspelled. 

127.  On  page  46400,  in  the  first 
column,  in  the  first  entry  for  "Defense", 
in  the  third  column,  “Perry"  was 
misspelled. 


128.  On  the  same  page,  in  the  first 
column,  in  the  first  entry  for  “Interior", 
in  the  sixth  column,  "76106"  should  read 
“79106". 
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Foreign  Repair  Station  Rules 

Correction 

In  rule  document  88-26934  beginning 
on  page  47362  in  the  issue  of  Tuesday, 
November  22, 1988,  make  the  following 
corrections: 

1.  On  page  47366,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
seventh  line  from  the  bottom,  "of’ 
should  read  “on". 

2.  On  page  47368,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  second  line  from  the 
bottom,  “for"  should  read  “of*. 

3.  On  page  47369,  in  the  second 
column,  in  the  first  complete  paragraph, 


in  the  ninth  line  from  the  bottom, 
“deregulation"  should  read 
“derogation”. 

4.  On  page  47372,  in  the  second 
column,  in  the  second  line  from  the 
bottom,  “FAA”  should  read  "FAR”. 

5.  On  page  47374,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line,  “collaborating"  should  read 
“collaboration”. 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Proposed  Amendment  to  the  Bank 
Secrecy  Act  Regulations  Regarding 
the  International  Transportation  and 
Receipt  of  Monetary  Instruments 

Correction 

In  the  issue  of  Friday,  November  18, 
1988,  on  page  46634  in  the  first  column,  a 
correction  to  FR  Doc.  88-26718  appeared. 
Amendatory  instruction  3  was 
inaccurately  printed  and  should  be 
corrected  as  follows:  In  the  third  and 
fourth  lines,  “(l)(l)(iii)  through  (l)(l)(v)” 
should  read  "(l)(l)(iii)  through  (l)(l)(v)“. 
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